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Past Practice and the Administration 
of Collective Bargaining 
Agreements ** 


The purpose of this paper is to examine in depth 
one of the more important standards upon which so 
many of our (arbitral) decisions are based—past 
practice. 

Past practice is one of the most useful and hence 
one of the most commonly used aids in resolving 
grievance disputes. It can help the arbitrator in a 
variety of ways in interpreting the agreement. It may 
be used to clarify what is ambiguous, to give substance 
to what is general, and perhaps even to modify or 
amend what is seemingly unambiguous. It may also, 
apart from any basis in the agreement, be used to 
establish a separate, enforceable condition of employ- 
ment. I have explored each of these functions of past 
practice in some detail. 


I. THE NATURE OF A PRACTICE 


The facts in a case may be readily ascertainable but 
the arbitrator then must determine what their sig- 
nificance is, whether they add up to a practice, and 
if so, what the practice is. A practice is ordinarily the 
unique product of a particular plant’s history and 
tradition, a particular group of employees and super- 





* Condensed from an article by Richard Mittenthal, published 
in 59 Michigan Law Review 1017-1042 (May 1961) and printed 
with permission from Michigan Law Review and Arbitration and 
Public Policy, ¢ 1961 by BNA Incorporated. Business address: 
Michigan Law Review, Hutchins Hall, Ann Arbor, Michigan; BNA 
Incorporated, Washington 7, D. C. Single copy price $2.00. 
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visors, and a particular set of circumstances which 
made it viable in the first place. Thus, in deciding 
the threshold question of whether a practice exists, 
we must look to the plant setting rather than to 
theories of contract administration. 

There are certain characteristics which typify most 
practices. Something qualifies as a practice if it is 
shown to be the understood and accepted way of doing 
things over an extended period of time. 

What qualities must a course of conduct have before 
it can legitimately be regarded as a practice? First, 
there should be clarity and consistency. A course of 
conduct which is vague and ambiguous or which has 
been contradicted as often as it has been followed can 
hardly qualify as a practice. Second, there should 
be longevity and repetition. A period of time has to 
elapse during which a consistent pattern of behavior 
emerges. Hence, one or two isolated instances of cer- 
tain conduct do not ordinarily establish a practice. 
Third, there should be acceptability. The employees 
and the supervisors alike must have knowledge of the 
particular conduct and must regard it as the correct 
and customary means of handling a situation. Where 
this acquiescence does not exist, that is, where em- 
ployees constantly protest a particular course of ac- 
tion through complaints and grievances, it is doubtful 
that any practice will be created. 

One must consider too the underlying circumstances 
which give a practice its true dimensions. A practice 
is no broader than the circumstances out of which it 
arose, although its scope can always be enlarged in 
the day-to-day administration of the agreement. For 
instance, a work assignment practice which develops 
on the afternoon and midnight shifts and which is 
responsive to the peculiar needs of night work cannot 
be automatically extended to the day shift as well. 
Finally, the significance to be attributed to a practice 
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ADMINISTRATION OF COLLECTIVE AGREEMENTS 


may possibly be affected by whether or not it is sup- 
ported by mutuality. Some practices are the product, 
either in their inception or in their application, of a 
joint understanding; others develop from choices 
made by the employer in the exercise of its mana- 
gerial discretion without any intention of a future 
commitment. 


A. Subject Matter 


Practices usually relate to some phase of the con- 
tractual relationship between the employer and his 
employees. They may concern such subjects as sched- 
uling, overtime, promotions, and the uses of seniority, 
all of which are covered to some extent in the typical 
collective agreement. But practices may also involve 
extra-contractual considerations—from the giving of 
Thanksgiving turkeys and Christmas bonuses to the 
availability of free parking. Still other practices, al- 
though this characterization may be arguable, have 
more to do with managerial discretion in operating a 
plant than with the employment relationship. There 
may even be practices which have nothing whatever 
to do with the employment relationship. The long- 
time assignment of a certain number of foremen to a 
given department might be viewed by some as a prac- 
tice but it could hardly preclude the employer from 
using fewer foremen. The mere existence of a prac- 
tice, without more, has no real significance. Only if 
the practice clarifies an imperfectly expressed con- 
tractual obligation or creates a completely independent 
obligation will it have some effect on the parties’ 
relationship. 

Some parties have seen fit to spell out limitations 
on the kind of subject matter a practice may cover. 
In the steel industry, for instance, a practice is re- 
ferred to as a “local working condition” and it is bind- 
ing only if it provides “benefits . . . in excess of or 
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in addition to” those provided in the agreement. In 
determining what constitutes a “benefit,” steel arbi- 
trators have applied an objective rather than a sub- 
jective test. Hence, whether the aggrieved employees 
like or dislike the practice in dispute is irrelevant. 
The decisive question (for steel arbitrators) is 
whether an ordinary employee in the same situation 
would reasonably regard the practice as a substantial 
benefit in relation to his job. If so, the practice may 
be an enforceable “local working condition.” 

The wide variety of possible subjects may make it 
difficult to decide the exact nature of a practice. 
Some help may be found in the purpose behind the 
practice. We must also be careful to distinguish be- 
tween a practice and the results of a practice. If a 
practice were defined in terms of not only its subject 
matter but its consequences as well, it would surely 
develop a breadth far beyond what was originally 
intended. 


B. Proof 


To allege the existence of a practice is one thing; to 
prove it is quite another. The allegation is a common 
one, but my experience indicates that where past 
practice is disputed, the party relying upon the prac- 
tice is often unable to establish it. The only means of 
resolving the confusion, short of credibility findings, 
is through written records of the disputed events. 
Such records may be the best possible evidence of 
what took place in the past. Unfortunately, records 
of scheduling, work assignments, etc., are seldom 
maintained for any length of time. And even when 
available, they may be incomplete or it may be diffi- 
cult and costly to reduce them to some meaningful 
form. Considering these problems, it is understand- 
able that practices are most often held to exist where 
the parties are in substantial agreement as to what 
the established course of conduct has been. 


+ 





ADMINISTRATION OF COLLECTIVE AGREEMENTS 
II. FUNCTIONS OF PAST PRACTICE 


A. Clarifying Ambiguous Language 

The danger of ambiguity arises not only from the 
English language with its immense vocabularly, flex- 
ible grammar and loose syntax but also from the 
nature of the collective bargaining agreement. It is 
seldom written with the kind of precision and detail 
which characterize other legal instruments. Although 
it covers a great variety of subjects, many of which 
are quite complicated, it must be simply written so 
that its terms can be understood by the employees 
and their supervisors. It is sometimes composed by 
persons inexperienced in the art of written expres- 
sion. Issues are often settled by a general formula 
because the negotiators recognize they could not pos- 
sibly foresee or provide for the many contingencies 
which are bound to occur during the life of the agree- 
ment. The parties often defer the resolution of their 
differences—either by ignoring them or by writing a 
provision which is so vague and uncertain as to leave 
the underlying issue open. 

With the passage of time, however, this ambiguous 
and general language may be given a clear and prac- 
tical construction, either through managerial action 
which is acquiesced in by the employees (or, con- 
ceivably, employee action which is acquiesced in by 
management) or through the resolution of disputes 
on a case-by-case basis. Those responsible for the 
administration of the agreement can no more over- 
look these practices than they can the express provi- 
sions of the agreement. What has become a mutually 
acceptable interpretation of the agreement is likely 
to remain so. Hence, the full meaning of the agree- 
ment may frequently depend upon how it has been 
applied in the past. 

A practice, once developed, is the best evidence of 
what the language meant to those who wrote it. By 
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relying upon practice, the onus for the decision may 
be shifted from the arbitrator back to the parties. To 
the extent to which the arbitrator adopts the inter- 
pretation given by the parties themselves as shown 
by their acts, he minimizes his own role in the con- 
struction process. The real significance of practice as 
an interpretative aid lies in the fact that the arbitra- 
tor is responsive to the values and standards of the 
parties. A decision based on past practice emphasizes 
not the personal viewpoint of the arbitrator but 
rather the parties’ own history, what they have found 
to be proper and agreeable over the years. A solution 
created from within is always preferable to one which 
is imposed from without. 


B. Implementing General Contract Language 


In areas which cannot be made specific, the parties 
are often satisfied to state a general rule and to allow 
the precise meaning of the rule to develop through 
the day-to-day administration of the agreement. The 
right to discipline and discharge is usually condi- 
tioned upon the existence of “just cause.” Similarly, 
the right to deviate from a contract requirement may 
be conditioned upon the existence of “circumstances 
beyond the employer’s control.” No definition, how- 
ever detailed, could anticipate all the possibilities 
which might take place during the term of the agree- 
ment. But, in time, this kind of general language does 
tend to become more concrete. As the parties respond 
to the many different situations confronting them— 
approving certain principles and procedures, disput- 
ing others, and resolving their disputes in the 
grievance procedure—they find mutually acceptable 
ways of doing things which serve to guide them in 
future cases. Practices arise which represent the 
reasonable expectations of the parties. These prac- 
tices provide a sound basis for interpreting and ap- 
plying general contract language. 
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Discipline which is completely inconsistent with 
past practice is likely to lack “just cause”; it does not 
follow that discipline must be perfectly consistent 
with past practice in order to establish “just cause.” 
One must remember that there are degrees of culpa- 
bility and that discharge is hardly the same penalty 
when applied to an employee with one year’s seniority 
and to another with twenty years’ seniority. The em- 
ployer should not be precluded from discharging one 
man merely because on earlier occasions it had good 
reason to be lenient. What seems on the surface to 
be capricious administration of a disciplinary rule 
“may prove on closer inspection to be a flexible and 
humane application of a sound principle to essentially 
different situations.” 


C. Modifying or Amending Apparently Unambiguous 
Language 

What an agreement says is one thing; how it is car- 
ried out may be quite another. Differences between 
contract provisions and actual practice are not at all 
unusual. Thus, an arbitrator occasionally finds him- 
self confronted with a situation where an established 
practice conflicts with a seemingly clear and unam- 
biguous contract provision. Which is to prevail? The 
answer in many cases has been to disregard the prac- 
tice and affirm the plain meaning of the contract 
language. 

At the National Academy of Arbitrators’ meeting 
in 1955, Ben Aaron forcefully argued that sometimes 
practice should prevail. He argues persuasively that 
no matter how clear the language of the collective 
bargaining contract seems to be, it does not always 
tell the full story of the parties’ intentions. Absent 
any original intention with respect to a problem. 
Aaron concludes that a long-standing practice should 
be controlling. 











INDUSTRIAL RELATIONS DIGEST 


This conclusion appears to be supported by two 
different rationales. First, the argument seems to be 
that contract language is no clearer than the under- 
lying intention of the parties. Hence, where it is 
shown that their intention was uncertain or incom- 
plete, the language cannot be considered truly unam- 
biguous. It follows that past practice is being used 
not to contradict what is plain but rather to add to 
what is already a part of the agreement. Second, the 
argument is that to adopt the overtime assignment 
practice “does not alter the agreement but merely 
takes note of a modification that has already been 
made either by the parties jointly or by the unilateral 
action of the employer tacitly approved by the union.” 

The real question, however, is whether as serious a 
matter as the modification of clear contract language 
can be based on practice alone. Some arbitrators have 
held, I think with good reason, that practice should 
prevail only if the proofs are sufficiently strong to 
warrant saying there was in effect mutual agreement 
to the modification. I believe that the modification 
is justified not by practice but rather by the parties’ 
agreement, the existence of which may possibly be 
inferred from a clear and consistent practice. 

The notion that the collective bargaining contract 
is a “living document” has already won wide accept- 
ance. Those responsible for a contract are free to 
change it at any time by adding an entirely new pro- 
vision, by rewriting an existing clause, or by re-in- 
terpreting some section to give it a meaning other 
than that which was originally intended. If a contract 
is susceptible to change in these ways, why shouldn’t 
it be equally susceptible to change by reason of 
practice, at least where the practice represents the 
joint understanding of the parties? Whether it be a 
formal writing, an oral understanding, of a long- 
standing practice, so long as each is supported by 
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mutuality, the parties have indeed chosen to change 
their contract. 

What of a situation where practice conflicts with 
the real meaning of a truly unambiguous provision? 
Would the employer’s unilateral discontinuance of 
the practice constitute a contract violation? Applying 
the rationale stated in Aaron’s paper, I would find no 
violation on the ground that practice can be decisive 
only if there is some uncertainty, however slight, with 
respect to the parties’ original intention. Yet, if the 
“living document” notion is carried to its logical con- 
clusion, a violation may exist on the ground that the 
practice, being a product of joint determination, 
amounts to an amendment of the contract and that 
thereafter the practice could be changed only by 
mutual agreement. 


D. As a Separate, Enforceable Condition of Employ- 
ment 

Sometimes an established practice is regarded as 
a distinct and binding condition of employment, one 
which cannot be changed without the mutual consent 
of the parties. Its binding quality may arise either 
from a contract provision which specifically requires 
the continuance of existing practices or, absent such 
a provision, from the theory that long-standing prac- 
tices which have been accepted by the parties become 
an integral part of the agreement with just as much 
force as any of its written provisions. 

There are different kinds of contract provisions 
regarding past practice. Some merely state that prac- 
tices shall govern one small phase of the employment 
relationship. Still others require that practices be 
continued during the term of the agreement but allow 
management to change or eliminate a practice upon 
the occurrence of certain stated conditions. 

No discussion of this subject would be complete 
without some mention of the experiences of the basic 
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steel industry. The typical steel agreement provides 
that “any local working conditions in effect which 
have existed regularly over a period of time under 
the applicable circumstances ... shall remain in 
effect for the term of this Agreement .. .” In this 
way, there has been incorporated into the steel agree- 
ments a wide variety of practices affecting wages, 
crew sizes, relief time, work assignments, and many 
other matters. The “local working conditions” clause 
is thus the source of important rights and obligations, 
many of which are somewhat obscured by the bustle of 
daily plant operations. It is this uncertainty as to 
the nature and extent of the commitment which seems 
most disturbing to steel management. However, a 
“local working condition” is not by nature unalterable. 
It may be changed or eliminated either by mutual 
agreement or by the employer if it can establish 
(1) that it has through the exercise of managerial dis- 
cretion changed or eliminated “the basis for the ex- 
istence of the local working condition” and (2) that a 
reasonable causal relationship exists between the 
change in the basis for the working condition and 
the change in the working condition itself. The steel 
agreements thus seek to balance the employee’s in- 
terest in preserving benefits which derive from estab- 
lished practices and the manager’s interest in being 
able to alter practices to suit changing industrial cir- 
cumstances and thereby enhance efficiency. The 
“local working conditions” clause is, in short, a com- 
promise between stability on the one hand and flexi- 
bility on the other. 

An employer is forced to live with an error or a 
mistake in judgment once it becomes embedded in a 
“local working condition.” To this extent, the clause 
may prevent management from realizing optimum 
efficiency but management must bear some of the 
responsibility for this result. 
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Most agreements, however, say nothing about man- 
agement having to maintain existing conditions. They 
ordinarily do not even mention the subject of past 
practice. The question then is whether, apart from 
any basis in the agreement, an established practice 
can nevertheless be considered a binding condition of 
employment. The answer, I think, depends upon one’s 
conception of the collective bargaining agreement. 

Employers tend to argue that the only restrictions 
placed upon management are those contained in the 
agreement and that in all other respects management 
is free to act in whatever way it sees fit. If an agree- 
ment does not require the continuance of existing 
conditions, a practice, being merely an extra-con- 
tractual consideration, would have no binding force 
regardless of how well-established it may be. It fol- 
lows that management may change or eliminate the 
practice without the union’s consent. 

Unions take an entirely different view of the prob- 
lem. They emphasize the unique qualities of the col- 
lective bargaining agreement and the background 
against which the agreement was negotiated, par- 
ticularly those practices which have come to be ac- 
cepted by employees and supervisors alike and have 
thus become an important part of the working en- 
vironment. The agreement is executed in the light of 
this working environment and on the assumption that 
existing practices will remain in effect. Therefore, to 
the extent that these practices are unchallenged dur- 
ing negotiations, the parties must be held to have 
adopted them and made them a part of their agree- 
ment. 

Some (arbitrators) have held that the agreement 
is the exclusive source of rights and privileges; others 
have held that the agreement may subsume continua- 
tion of existing conditions. The latter is the more 
prevalent view. Those who follow it have prohibited 
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employers from unilaterally changing or eliminating 
practices with regard to efficiency bonus plans, paid 
lunch periods, wash-up periods on company time, 
maternity leaves of absence, free milk, and home elec- 
tricity at nominal rates. The common law of the shop 
would include, at the very least, long-standing prac- 
tices in the plant. 

But this theory, insofar as it relates to the collective 
bargaining agreement, is open to criticism. The ma- 
jority view is that established practices which were in 
existence when the agreement was negotiated and 
which were not discussed during negotiations are 
binding upon the parties and must be continued for 
the life of the agreement. This is said to be an implied 
condition of the agreement. The arbitrator’s power to 
establish implied conditions derives not from the su- 
perior authority of the law but rather from the parties’ 
will, from their “common understanding.” The impli- 
cation here that existing practices must be continued 
until changed by mutual consent is drawn from the 
nature of the agreement itself and from the collective 
bargaining process. It would be justified, I am sure, 
wherever there is a real or tacit understanding dur- 
ing negotiations that existing practices would be 
continued. 

It is one thing to say that the implication is war- 
ranted where the evidence indicates that the parties 
had a “common understanding” to continue existing 
practices; it is quite another to say, as the majority 
suggest, that the implication is warranted because it 
may be assumed, unless otherwise stated in negotia- 
tions, that the parties had such a “common under- 
standing.” The majority approach comes close to 
engrafting a “past practice” clause onto the typical 
collective agreement without regard to the actual as- 
sumptions of the negotiators. 

There are other possibilities too. We may find that 
the parties had no “common understanding” to con- 
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tinue practices in general but did have a “common 
understanding” to continue a particular practice. We 
are usually asked to decide only whether a specific 
practice, say, a paid lunch period, must be continued 
in effect. Where possible, the answer should be as 
narrow as the question. 

Still another problem exists. Those of us who ac- 
cept the principle that an agreement may require the 
continuance of existing practices recognize that this 
principle cannot be allowed to freeze all existing con- 
ditions. For instance, the long-time use of hand-con- 
trolled grinding machines could hardly be regarded 
as a practice prohibiting the introduction of auto- 
matic grinding machines. Plainly, not all practices 
can be considered binding conditions of employment. 
Thus, while we are willing to imply that practices are 
a part of the agreement, we are apprehensive of the 
breadth of the implication. What seems correct from 
a theoretical point of view does not always make sense 
from a practical point of view. Arbitrators, accord- 
ingly, have accepted the implication but sought to limit 
it to just certain kinds of practices. 

Some decisions enforce only those practices concern- 
ing “major” conditions of employment as contrasted 
to “minor” conditions. But the test seems inadequate 
for several reasons. To begin with, it is vague and 
inexact. There is no logical basis for distinguishing 
between major and minor conditions, unless the arbi- 
trator is to concern himself only with serious viola- 
tions of the agreement. More important, if an arbitra- 
tor decides to enforce the practice he calls it a major 
condition, and if he decides otherwise he calls it a 
minor condition. To this extent, the test provides us 
with a rationalization rather than a reason for our 
ruling. 

A comparable test would enforce only those prac- 
tices which involve “employee benefits”; they would 
not prohibit changes in practices which involve “basic 
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management functions.” This test, however, is no 
more convincing than the major-minor test. It suffers 
from the same defects. 

A few decisions enforce the practice if it involves 
a “working condition” rather than a “gift” or a “gratu- 
ity.” This distinction is meaningful only in that class 
of cases which concern employee bonuses or other 
extra-contractual employee compensation. 

A better test, I think, is suggested by what Harry 
Shulman said in a decision he made as umpire under 
the Ford-UAW agreement, an agreement which did 
not require the continuance of existing practices. He 
urged that the controlling question in this kind of 
case is whether or not the practice was supported by 
“mutual agreement.” 

Under this test, only a practice which is supported 
by the mutual agreement of the parties would be en- 
forceable. Such a practice would be binding, regard- 
less of how minor it may be and regardless of the 
extent to which it may affect a traditional manage- 
ment function. Absent this mutuality, however, the 
practice would be subject to change in management’s 
discretion. One might understandably ask what con- 
stitutes “mutual agreement.” To what extent may the 
required “mutuality” be implied from the parties’ ac- 
tions or from their mere acquiescence in a given course 
of conduct? Even the Shulman test does not provide 
us with a complete answer to this extremely vexing 
problem. 


Il. DURATION AND TERMINATION OF A PRACTICE 


Once the parties become bound by a practice, they 
may wonder how long it will be binding and how it 
can be terminated. 

Consider first a practice which is, apart from any 
basis in the agreement, an enforceable condition of 
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employment on the theory that the agreement sub- 
sumes the continuance of existing conditions. Such a 
practice cannot be unilaterally changed during the life 
of the agreement. If either side should, during the 
negotiation of a later agreement, object to the con- 
tinuance of this practice, it could not be inferred from 
the signing of a new agreement that the parties in- 
tended the practice to remain in force. Without their 
acquiescence, the practice would no longer be a bind- 
ing condition of employment. In face of a timely 
repudiation of a practice by one party, the other must 
have the practice written into the agreement if it is 
to continue to be binding. 

Consider next a well-established practice which 
serves to clarify some ambiguity in the agreement. 
Because the practice is essential to an understanding 
of the ambiguous provision, it becomes in effect a 
part of that provision. As such, it will be binding for 
the life of the agreement. And the mere repudiation 
of the practice by one side during the negotiation of 
a new agreement, unless accompanied by a revision 
of the ambiguous language, would not be significant. 
For the repudiation alone would not change the mean- 
ing of the ambiguous provision and hence would not 
detract from the effectiveness of the practice. This 
kind of practice can be terminated only by mutual 
agreement, that is, by the parties rewriting the am- 
biguous provision to supersede the practice, by elimi- 
nating the provision entirely, ete. 

Consider finally the effect of changing circum- 
stances on the viability of a practice during the 
contract term. Where the conditions which give rise 
to a practice no longer exist, the employer is not 
obliged to continue to apply the practice. A practice 
must be carefully related to the conditions from which 
it arose. Whenever those conditions substantially 
change, the practice may be subject to termination. 


15 











INDUSTRIAL RELATIONS DIGEST 


CONCLUSION 


Through past practice, the arbitrator learns some- 
thing of the values and standards of the parties and 
thus gains added insight into the nature of their con- 
tractual rights and obligations. Practices tend to dis- 
close the reasonable expectations of the employees 
and managers alike. And as long as our decision is 
made within the bounds of these expectations, it has 
a better chance of being understood and accepted. 

In the problem areas of past practice, there are so 
many fine distinctions that the final decision in a case 
will rest not on any abstract theorizing but rather on 
the arbitrator’s view of the peculiar circumstances 
of that case. In other words, no matter how success- 
ful we may be in systematizing the standards which 
shape arbitral opinions, we must recognize that con- 
siderable room must be left for “art and intuition,” 
for good judgment. 


~~ 
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How to Make Employee Attitude 
Surveys Pay Off* 


An attitude survey conducted today by a progres- 
sive and sophisticated company will ask questions 
that were considered far too hot to handle a decade 
or so ago. It will ask them, moreover, of all sorts of 
people who once would have automatically been ex- 
cluded from the sample. And when the returns are 
in, they are likely to be followed up in quite a new 
spirit. Where once management regarded the attitude 
survey as little more than a barometer of employee 
morale, today it is far more likely to be viewed—and 
used—as a potential tool for improving the company’s 
operations. 

Many companies today can testify that careful 
planning and design, coupled with a genuine willing- 
ness to take action on the survey results, will almost 
invariably make a survey pay off. 

Sound survey practice can be boiled down to five 
general principles that in turn reflect the newer ideas 
about personnel management that are beginning to 
win widespread acceptance. 


The Basic Principles 


Here, then, are the basic principles of conducting 
an employee attitude survey, along with some exam- 
ples of how they have been put into practice. 

1. In drawing up the questions, emphasize the com- 
pany’s operations, policies, and procedures. Give 





* Condensed from an article by Yale J. Laitin, published in 38 
Personnel 23-33 (July/August 1961) and printed with permission 
from American Management Association, Inc. Business address: 
1515 Broadway, New York 36, N. Y. Single copy price $1.25. 
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people a chance to talk about their on-the-job situa- 
tions. Think of morale as “the drive to work well” 
rather than as “contentment.” 

Back in the early days of employee attitude sur- 
veys, they consisted chiefly of questions about the 
company’s cafeteria, parking lot, and pay scale, how 
well the supervisors handled their people, how inter- 
ested management seemed to be in the employees’ wel- 
fare, and the like. 

Nowadays, though questions about “contentment” 
are still included, a good many surveys are also prob- 
ing company operations and asking about specific 
policies and procedures—the issues most directly re- 
lated to work accomplishment. It has become clear 
that in most American business firms workers and 
managers alike are more deeply frustrated by in- 
effectiveness in operations than by discontent with 
personal conditions. 

2. Administer the survey not only to hourly 
workers but to all executives, supervisors, researchers, 
technicians and engineers, salesmen, and the like. The 
questions should, of course, be tailored to each spe- 
cific group. 

A decade ago, there seemed little sense in question- 
ing anyone but the hourly workers; other people, it 
was generally thought, could, and therefore would, 
express their ideas and feelings directly. Managerial 
and professional people, however, are now moving 
into the spotlight, and we are becoming ever more 
aware of the enormous benefits to be gained by in- 
creasing their effectiveness. 

Even at the top managerial levels a survey can un- 
cover ideas that simply could not be expressed in any 
other way. What is said in a survey that includes all 
the members of top management is taken as construc- 
tive and relatively impersonal. 
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3. Involve all top executives in the survey as fully 
as possible at the very start. 

The need for involving top management right from 
the start is now being recognized as an integral part 
of survey procedure. The most effective way to do 
this is to give a voice in the initial decisions about the 
survey—including whether it should be held at all— 
to all executives who will be called upon to direct the 
follow-up. They should be made to understand that 
the survey is intended as a tool for their use as man- 
agers, not as a means of evaluating them. The more 
the survey works for them, the more they will do with 
it. In other words, if it is to succeed, the follow-up 
program must be recognized from the start as the 
major objective of the survey. 

4. If you have a union, try to bring the union of- 
ficers into the survey at the outset. Ask them to agree 
to questions about the union itself, and any subjects 
they are interested in. Include material about the 
union in the foreman’s survey too. (Here, of course, 
the questions need not be cleared with the union.) 

Nowadays, questions about the union appear in a 
fair number of surveys, and are directed not only at 
hourly workers but also at foremen, whose views of 
the union and of the company’s labor relations activi- 
ties are equally important in determining how they 
handle their jobs. 

5. Give the follow-up program all the attention and 
time you can. Plan on two years or more of hard work 
by both staff and line to solve any problems the sur- 
vey may uncover. 

Management must always bear in mind that the 
chief purpose of any survey is to pinpoint the com- 
pany’s problems so that steps can be taken to over- 
come them. 
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What Sound Follow-up Entails 


There are three basic principles of sound follow-up 
procedure: 

1. Management must first analyze the findings and 
decide which of the problems uncovered are to be 
given serious attention. Not every complaint, after 
all, can or should be met by remedial measures. 

2. The findings should be reported to all partici- 
pants. In the past, survey responses were usually re- 
ported in percentages; nowadays it is generally ac- 
knowledged that this form of presentation does more 
to confuse employees than to enlighten them. One 
highly successful format consists of paragraphs sum- 
marizing the responses to related questions. 

Many companies also conduct meetings to explain 
the survey findings, along with management’s views 
about them, to the employees. Such meetings should 
be set up along the lines of the organization structure, 
with each person presenting the findings to the people 
who report to him. This arrangement provides an op- 
portunity for people at all levels to consider subjects 
that might not otherwise be raised. 

3. Action must be taken on those problems that 
seem to warrant it. To provide for appropriate and 
continuing action many companies have successfully 
used the following plan: 

* Have each division head list, and assign priorities 
to, all the problems he regards as worth looking into. 

* Assign the responsibility for handling these prob- 
lems to particular people, and set up whatever com- 
mittees they may need for assistance. The assign- 
ments may include definite action, further study, or 
consultation. 

* Set specific dates on which these people must sub- 
mit progress reports and plans for the next steps to 
be taken on their problems. The technique of “prog- 
ress report and next-steps plan” can be continued 
until the problems have been solved. 
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Some General Guides for Action 


Unfortunately, no prescription can be given for deal- 
ing with the actual problems unearthed by the sur- 
vey. Indeed, the fear of raising ticklish questions and 
then being unable to answer them has kept many a 
company from engaging in attitude surveys at all. 
The following points have been helpful, however, to 
a number of companies, and are, I think, generally 
applicable: 

1. Start by accepting the views expressed in the 
survey as “true” in the sense that they do show how 
the employees see the situation. Remember that if a 
person believes something to be the case, he will act 
as if it is. 

2. Search your own views and methods for an ex- 
planation of why your people feel as they do. Because 
management has the initiative in setting company 
conditions, it must look first to itself for explanations 
of negative feelings about those conditions. In my 
experience, the single most frequent cause of “failure” 
in attitude surveys is management’s defensiveness, its 
unwillingness to admit that its own actions are re- 
sponsible for many of the problems it now finds. 

3. Consider direct approaches to the problem: pro- 
viding objective information, changing a policy or 
procedure, installing a new method, and so on. These 
work best, of course, for tangible problems whose 
causes seem clear. 

4. If the problems are complex and intangible, a 
combination of approaches is needed, with emphasis 
on indirect means of reaching the underlying causes. 
Management must draw upon all its understanding of 
human drives for status, security, dignity, a sense of 
achievement, and the like. Among the tools it can use 
are increased participation in decisions, improved 
communications, training and development, assign- 
ment of responsibility, establishment of specific per- 
formance standards, and job evaluation. 
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An employee attitude survey can bring about sub- 
stantial improvements in many aspects of the 
company operations, besides, of course, fulfilling its 
most obvious purpose—finding out how the employees 
feel about the company. It seems clear that the new 
concepts of employee morale and the survey tech- 
niques that have been developed over the past few 
years offer great promise for the use of this potent 
managerial tool. 











Administrative Law-Making Through 
Adjudication: The National 
Labor Relations Board* 


INTRODUCTION 


The progress of the last century has not only in- 
creased the need for government regulation but has 
made both the enactment and enforcement of regula- 
tory legislation exceedingly complex. In creating ad- 
ministrative agencies to carry into effect the policies 
of a statute, Congress typically has delegated power 
in a manner that has required the specialized body to 
exercise considerable discretion in putting its experi- 
ence to use. 

The notion that Congress may not delegate legisla- 
tive power has practically become an anachronism in 
legal thinking. Nevertheless, the courts, apparently 
undesirous of giving congressional delegations carte 
blanche has occasionally required that Congress state 
an “intelligible principle” or primary standard by 
which the administrative body must abide. However, 
the “standards” which have been established by Con- 
gress in an effort to conform to the judicial require- 
ment have consisted of such vague and general termi- 
nology that they have added little if anything to the 
administrator’s understanding of legislative intent. 
Thus, there arises the question of the extent to which 
an administrative agency should supplement the broad 
congressional standard by establishing a standard of 
its own. 





* Condensed from a note published in 45 Minnesota Law Re- 
view 609-657 (March 1961) and printed with permission from 
The Minnesota Law Review. Business address: University of Min- 
nesota, Minneapolis 14, Minnesota. Single copy price $2.00. 
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Due to its great similarity to a court, a substantial 
part of the expressions of policy and substantive rules 
of the National Labor Relations Board emerge from 
its decisions in particular cases. In fact, the Board 
has utilized its power to adjudicate more extensively 
than most other administrative agencies. In a num- 
ber of its decisions the Board has attempted to estab- 
lish standards, the violation of which are subsequently 
to be treated as per se violations of the National 
Labor Relations Act. It shall be the purpose of this 
Note to examine the sources and extent of the Board’s 
power to formulate decisional rules—in particular 
those which declare certain conduct to be unlawful 
per se. Consideration then will be given to the man- 
ner in which that power is exercised, whether the 
establishment of such rules is desirable, and the ex- 
tent to which the courts will substitute their judgment 
and provide the necessary “check” upon the Board’s 
adjudicative law-making. 


I. THE NATURE OF NLRB LAW-MAKING 


One means available to the Board for the formula- 
tion of law and policy is administrative rule-making. 
Section 6 of the National Labor Relations Act em- 
powers the Board to make rules and regulations to 
effectuate the policies of the Act. Although this 
broad provision has been interpreted as authorizing 
the Board to establish only procedural rules, the legis- 
lative history of the section indicates that it may en- 
compass authority for substantive rule-making. A leg- 
islative regulation may be defined as one promulgated 
pursuant to a specific or general grant of rule-making 
power to an administrative agency. If such a regula- 
tion is valid, it will have the force and effect of law, 
with the result that courts will refrain from substi- 
tuting their judgment for that of the agency. 

The definition of an interpretative regulation is 
more difficult. It has been said that interpretative 
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rules “only interpret the statute to guide the admin- 
istrative agency in the performance of its duties until 
directed otherwise by decision of the courts,” and that 
they “do not receive statutory force and their validity 
is subject to challenge in any court proceeding in 
which their application may be in question.” Thus, 
although it is generally recognized that courts are 
free to substitute judgment as to interpretative rules, 
such rules often result in the creation of law and are 
frequently accorded great weight in judicial decisions. 

If section 6 were to be viewed as empowering the 
Board to establish substantive as well as procedural 
rules, the administrative rule-making power could be 
extended to many areas where Board policy has been 
developed through case-by-case adjudication. Rule- 
making is typically designed to have a general effect 
rather than an application limited to individual 
parties. Thus, for determination of specific contro- 
versies, the agency must turn to the function of ad- 
judication. 

The Board’s adjudicative function is derived from 
section 10(a) of the National Labor Relations Act, 
which empowers the Board to “prevent any person 
from engaging in an unfair labor practice .. .” With 
the passing of time and the accumulation of cases, 
certain categories of decisions on similar facts in- 
evitably fall into a pattern which constitutes the basis 
for administrative law and policy formulation. And 
these rules are formulated with varying degrees of 
inflexibility. 

The Board, because it states its position in a deci- 
sion, is adjudicating in the sense of making an ad- 
ministrative order directed at the employer charged 
with violation. But often the practical effect is the 
establishment of a rule. 

The most accurate and descriptive term for this 
fusion of adjudication and formulation of rules of 
law in the course of decision is administrative law- 
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making through adjudication. This may seem to be 
nothing more than the attachment of a label; but it 
serves to make it clear that neither the procedure by 
which the Board sets standards in its decisions, nor 
the power by which it proceeds, are directly derived 
from its statutory rule-making function. It is adjudi- 
cation from which rules of general application emerge. 

Because of alleged excesses of administrative zeal, 
bias and political pressure, the application of agency- 
formulated criteria may often prove arbitrary; an 
agency may follow precedent to the extent of disre- 
garding factors in specific cases which would make 
previously established rules or policy inapplicable. 
The extent to which administrative determinations 
are subjected to judicial scrutiny upon review is sig- 
nificant as a means of providing redress against 
agency abuses of discretion. Consequently, the fol- 
lowing sections will deal with the manner and specific 
instances in which the Board’s decisional rules are 
established, the extent to which Board determinations 
rest on precedent evolved through stare decisis and 
the scope and nature of judicial review of administra- 
tive law-making through adjudication. 


II. EXAMPLES OF NLRB FORMULATION OF 
DECISIONAL RULES 


A. Secondary Pressures and the Common Situs Doc- 
trine 

The language of section 8(b)(4)(A) does not make 
it clear whether Congress intended “a sweeping pro- 
hibition against secondary boycotts.” The distinction 
between protected primary activity and prohibited 
secondary boycotts becomes extremely difficult to 
draw where two employers are doing business on the 
same premises and picketing at the “common situs” 
influences the neutral employer directly or through 
his employees. 
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One type of “common situs” case arises where the 
activities of the primary employer are intermittently 
conducted at neutral premises. Moore Dry Dock Co. 
presented such a “roving” or “ambulatory” situs prob- 
lem and gave rise to the establishment by the Board 
of definite criteria for the decision of cases of this 
type. The Board concluded that in such a situation, 
where the only place at which picketing could be effec- 
tive was at the secondary employer’s premises, the 
activity would be lawful providing four conditions 
were met. The corollary to these rules, however, ap- 
peared to be that failure to comply with the stand- 
ards set would result in a finding that section 8(b) 
(4)(A) had been violated as a matter of law. 

Subsequently, the Board added another condition. 
Washington Coca Cola Bottling Works, Ine. raised 
the problem of whether secondary picketing should 
be allowed when the primary employer has a plant in 
the area which the union can picket. The Board held 
that where such a primary plant was available, 
picketing at the secondary situs would not be permis- 
sible. This was stated in the form of a rule and al- 
though the words per se were not used, if such a 
plant had been available, it is not likely that the 
Board would have inquired further to find special 
circumstances legalizing the picketing. However, in 
approving the Washington Coca Cola doctrine, the 
court of appeals did not approve the Board’s decision 
as a standard or rule for future application; it held 
only that the Board’s decision was sustained by “sub- 
stantial evidence.” 

The view that the Board may not apply its rules 
without considering individual fact situations was 
again propounded by the Court of Appeals for the 
Fifth Circuit in NLRB v. General Drivers, AFL (Otis 
Massey). The court reversed the Board’s decision 
that, under the rule of Washington Coca Cola, section 
8(b)(4)(A) had been violated, pointing out that ap- 
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proval of Board-formulated criteria such as those in 
Moore Dry Dock had been based on substantial evi- 
dence in the particular case; it gave no judicial sup- 
port to the Board’s standard as such. 

When the Board applied the Washington Coca Cola 
rule in Sales Drivers Union, the Court of Appeals for 
the District of Columbia refused to enforce its order 
enjoining the picketing. Sales Drivers has been cited 
for the proposition that while the courts were willing 
to accept the factual basis of the Washington Coca 
Cola decision as sufficient evidence to support a find- 
ing based on the entire record, they have declined to 
regard its doctrine as established. The court further 
stated that a rule as rigid as that established in Wash- 
ington Coca Cola was not deducible from the language 
of section 8(b)(4)(A) and to read it into the statute 
by implication would unduly limit the right to strike 
guaranteed by section 13. 

The Board had already modified the strict applica- 
tion of the Washington Coca Cola rule before Sales 
Drivers was decided. In Pittsburgh Plate Glass, the 
Board had refused to find a per se violation merely 
because the primary employer’s plant was in the area; 
it indicated that it would not arbitrarily apply a 
standard previously set where particular facts would 
make such application unreasonable. 

Self-limitation of the type demonstrated by the 
Board in Pittsburgh Plate Glass indicates that its 
decisional rules, even its per se rules, are not inflexi- 
ble. The judicial approach to the problem adopted by 
the Court of Appeals in Sales Drivers indicates that 
the primary concern of the courts is whether the evi- 
dence found by the Board is sufficient to sustain its 
conclusion in a particular case—the “substantial evi- 
dence” test. Apparently, then, the Board as well as 
the courts understand that in order to avoid arbitrary 
results under a rigidly defined rule, each case must be 
capable of determination on its particular facts. It 
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is somewhat less clear whether the courts have fully 
recognized that development of Board policy into 
rules by means of adjudication provides a desirable 
means of formulating guides for future conduct. 

The court in Sales Drivers, having disapproved of 
the Board’s failure to base its decision on adequate 
findings of fact, remanded the case to the Board. On 
remand, the Board arrived at the same decision sup- 
ported by some additional facts and the court af- 
firmed. This result indicates the manner in which 
judicial review acts as a check on administrative ac- 
tion in that it causes the Board to re-examine its own 
findings and base its decision on a firm foundation 
of evidence. 


B. Coercion Through Speech 


The degree to which an employer may express his 
views respecting unionism to his employees involves 
a balancing of the employer’s right of free speech 
against the rights of employees to be free from co- 
ercion in the exercise of their rights of self-organiza- 
tion and collective bargaining. 

The Board pronounced its broadest rule in this 
area in Bonwit Teller, Inc., where it held that a speech 
on company time and premises on the eve of a Board 
representation election, was an unfair labor practice 
unless the union was permitted to make a rebuttal 
speech under identical conditions. The Board con- 
tinued to apply and elaborate upon this rule until 
recognition of the rule’s undue rigidity caused a 
change of policy. In Livingston Shirt Corp. the Board 
determined that the Act specifically prohibited it from 
finding that an uncoercive speech, whenever delivered 
by the employer, constitutes an unfair labor practice. 
The Board asserted that an employer could not be 
held to have violated the Act on the sole ground that 
the employees had been refused an equal opportunity 
to reply. 
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Peerless Plywood Co. laid down the rule that a 
representation election would be set aside if a rep- 
resentative of either the employer or the union made 
a speech to the employees within twenty-four hours 
prior to the election. The rule-making character of 
this decision was clearly indicated. This rule was 
cited with approval in NLRB v. Shirlington Super- 
market, where the Court of Appeals for the Fourth 
Circuit stated that whether a representation election 
has been conducted under conditions compatible with 
the exercise of a free choice by the employees “is a 
matter which Congress has committed to the discre- 
tion of the Board.” 

A related area is that of employer interrogation of 
employees as to union membership, a practice which 
the Board consistently held to be unlawful per se 
prior to 1954. In that year, as a result of judicial dis- 
approval of this broad condemnation, the Board re- 
versed its established doctrine. It held in Blue Flash 
Express, Inc., that the proper test was whether “under 
all the circumstances, the interrogation reasonably 
tends to restrain or interfere with the employees in 
the exercise of rights guaranteed by the Act.” 

The Board’s positions in Blue Flash and in Liv- 
ingston Shirt are indicative of its willingness to en- 
gage in self-limitation when its experience demon- 
strates that a rigid rule would work hardship on 
either unions or management. There is also a clear 
demonstration in Blue Flash of deference to judicial 
opinion. 

If this regard for court decisions and declination 
to act arbitrarily prevailed in the Board’s handling 
of all labor problems, it would be possible to view the 
establishment of a per se rule as the result of con- 
sidered administrative and judicial judgment. How- 
ever, a consideration of other Board determinations 
may prove such a generalization inaccurate. 


30 








THE NATIONAL LABOR RELATIONS BOARD 


C. Union Security—Hiring Halls 

Under the National Labor Relations Act, it is un- 
lawful for an employer to require membership in a 
labor organization as a condition of employment, or 
for a union to cause an employer to discriminate in 
hiring on the basis of union membership. Therefore, 
a major problem is presented by the making of “hir- 
ing-hall agreements” under which the union operates 
as an employment agency from which the employer is 
to take all replacements unless he can give the union 
a valid reason for rejection. 

Mountain Pacific Chapter of the Associated Gen. 
Contractors and subsequent decisions are particularly 
interesting from the standpoint of the Board’s devel- 
opment of per se rules respecting certain hiring hall 
arrangements and the treatment which the courts 
have accorded the Board’s applications of those rules. 

In Mountain Pacific the Board held that because an 
exclusive union hiring hall agreement “encourages 
union membership” regardless of the manner in which 
it is enforced, such an agreement was per se dis- 
criminatory within the meaning of section 8(a)(3) in 
the absence of [certain protective] provisions. 

The Board did not find a violation because of any 
particular discriminatory practice or because of the 
provisions of the hiring hall contract. Rather it based 
the decision on its evaluation of the discriminatory 
effects inherent in the operation of hiring halls and 
on the fact that the contract did not include the pro- 
tective anti-discrimination provisions enunciated by it 
for the first time in this case and applied retroac- 
tively. 

The Court of Appeals for the Ninth Circuit denied 
enforcement of the Board’s order. The court pointed 
out that a hiring hall is generally legal; and while a 
contract containing discriminatory provisions is il- 
legal per se, the court held that one which is not 
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discriminatory on its face cannot be declared unlaw- 
ful merely because of the absence of the suggested 
clauses and without any findings of discrimination. 
Unfortunately, however, the opinion is rather unclear 
as to the court’s exact position. 

A study of the opinion raises this question: would 
the court have approved a rule of per se illegality if it 
had been given only prospective force even though it 
remanded the case because the rule was too extreme? 
Further language of the court indicates that it may 
have intended to assert a third position—approval of 
the rule if used by the Board merely to create a pre- 
sumption of discrimination. 

Despite several recent decisions in the courts of 
appeals and a very recent decision by the United 
States Supreme Court, no adequate criteria have yet 
been developed defining the proper scope of adminis- 
trative adjudications or the extent of administrative 
discretion in adjudicative rule-making. 

It seems clear that the Board in Mountain Pacific 
held that a hiring hall agreement which failed to meet 
the prescribed standards was unlawful per se, a hold- 
ing which was undoubtedly based upon its expert un- 
derstanding of the coercive effect that the hiring hall 
system has upon an applicant for employment who 
fears that his livelihood may depend upon member- 
ship in the union. The courts should have considered 
whether the broad terms of the statute could effec- 
tively prevent discrimination without the implementa- 
tion of administratively-developed standards. Con- 
sideration of the need to use administrative expertise 
effectively might have resulted in a more thorough 
and explicit definition of the scope of the Board’s 
power to make rules by adjudication. 

The opinion of the Court of Appeals for the Sixth 
Circuit, in NLRB v. E. & B. Brewing Co., is interesting 
in its treatment of the entire area of Board law-mak- 
ing through adjudication. The Court rejected the 
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Board’s well-reasoned argument that its case-by-case 
method was no longer effective to deal with the hiring 
hall problem because “the undeniably discriminatory 
result of the exclusive hiring hall flows as much from 
the agreement itself as from the illegal operation of 
the halls of some unions. The court stated its disap- 
proval of the per se rule.” Other language of the 
court indicates that it did not deny that the Board 
may make rules through adjudication, but merely held 
that it was improper to do so in this particular case. 

The court’s reasons for taking this position were 
that the Board could not determine the legality of the 
hiring hall agreement where that question had not 
been put in issue by the petition and that the retroac- 
tive application of the Mountain Pacific rule in this 
case would work hardship on the parties charged with 
violation. One year after E. & B. Brewing Co., the 
United States Supreme Court, in Local 357, Int’] Bhd. 
of Teamsters v. NLRB, held that since Congress has 
not outlawed the hiring hall as such, it was not within 
the power of the Board to do so; the legislative his- 
tory of the Taft-Hartley Act indicates that unions 
may operate hiring halls as long as they are not used 
to create a closed shop. 

The Board’s rule, requiring merely that the coer- 
cive and discriminatory elements of the hiring hall be 
offset, seems a reasonable means of effectuating the 
anti-discrimination policies of the Labor Act. The 
Supreme Court’s denial of the Board’s power to 
formulate a decisional rule requiring safeguards 
against discrimination in hiring of employees appears 
to be no less than a judicial denial of the Board’s in- 
formed exercise of administrative power. 


D. Minority Picketing for Recognition 

Another area of concerted activity—picketing for 
recognition—has resulted in Board action and judicial 
consideration which merits discussion. It demon- 
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strates the formulation of a decisional rule which met 
with disapproval in the courts as beyond the Board’s 
statutory powers, but which Congress found suffi- 
ciently reasonable to form the basis for an amend- 
ment of the Act. 

Section 8(b)(1)(A) provides that it shall be an un- 
fair labor practice for a labor organization or its 
agents to restrain or coerce employees in the exercise 
of rights guaranteed in section 7. In Curtis Bros. the 
Board stated the broad rule that any picketing for 
recognition by a minority union was a violation of 
section 8(b)(1)(A). Im so doing, the Board distin- 
guished between organizational and _ recognitional 
picketing; it found the former to be permitted by the 
Act and the latter to be conduct which would unlaw- 
fully “restrain and coerce” the employees in the ex- 
ercise of section 7 rights. 

The United States Supreme Court reversed the 
Board’s decision in Curtis Bros. The Court held that 
peaceful picketing to compel the employer to recog- 
nize a minority union as the representative of his 
employees is not conduct to “restrain and coerce” the 
employees in the exercise of section 7 rights and 
therefore does not constitute a violation of section 
8(b) (1) (A). 

While Curtis was pending in the Supreme Court, 
Congress passed the Labor-Management Reporting 
and Disclosure Act which added section 8(b) (7) to the 
Labor Act. This provision made it an unfair labor 
practice for a union which is not currently certified 
to picket or threaten to picket when an object of such 
picketing is to gain recognition or to promote organi- 
zation of the employees under any of the following 
circumstances: 1) the employer has lawfully recog- 
nized another union; 2) a valid representation elec- 
tion has been held within the preceding twelve months ; 
3) the picketing has been conducted without the filing 
of a petition for a representation election. It is likely 
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that the Supreme Court would have upheld the Board’s 
decision in Curtis had it issued its order on the basis 
of section 8(b) (7). 

The Curtis case illustrates how the courts frequent- 
ly restrict the Board to the confines of the statute. 
The Court in Curtis warned against “finding in the 
nonspecific, indeed vague, words ‘restrain or coerce’ 
that Congress intended the broad sweep for which 
the Board contends.” 

This analysis further exemplifies the difference be- 
tween the judicial and the administrative approaches 
to a single problem. The courts, in their concern 
about arbitrary administrative action, strive to pre- 
vent the Board from exercising powers not specifi- 
cally granted it by statute. The Board, guided by its 
careful evaluation of the practical problems of labor- 
management relations, tends to read between the lines 
of the statute, as demonstrated by its Curtis decision. 
The enactment of section 8(b)(7) demonstrates con- 
gressional concern about the serious problems which 
the Board, in Curtis Bros., found in minority union 
picketing for recognition—but as to which the Su- 
preme Court held the Board to be unauthorized to 
construct a remedial rule under section 8(b)(1)(A). 


E. The Fashioning of Remedies 


Section 10(c) of the National Labor Relations Act 
grants the Board power to redress unfair labor prac- 
tices. The Board’s broad discretion to fashion reme- 
dies is limited, however, by the judicially imposed 
requirement that the remedy be “appropriate” and 
“adapted to the situation which calls for redress.” 

In F. W. Woolworth Company, the Board estab- 
lished an explicit rule for the computation of back 
pay in cases involving a discriminatory discharge. 
It unequivocally stated a policy for future applica- 
tion. The language used by the Board would not 
seem to permit an interpretation that would limit its 


35 








INDUSTRIAL RELATIONS DIGEST 


rule to the facts of the particular case before it. The 
desirability of setting a standard for the computation 
of back pay for the present and “future cases” was 
well supported by the Board. 

For many years prior to this decision, the Board 
had followed the practice established in Pennsylvania 
Greyhound Lines, Inc. The change to the Woolworth 
formula emerged from the accumulation of adminis- 
trative experience which revealed that the old rule 
did not effectuate the policies of the Act. It is in- 
teresting to note that neither the courts nor Congress 
were able to recognize the deficiencies of the pre- 
Woolworth rule. It required the understanding of the 
expert to withdraw its own rule in favor of a more 
desirable one. Indeed, it was the congressional ap- 
proval of the pre-Woolworth formula which raised 
the question whether the Board could change its 
policy despite such approval. The Supreme Court 
upheld the Board’s order saying that congressional 
reenactment of section 10(c) while the Board con- 
tinued to adhere to its Pennsylvania Greyhound 
formula prevented neither the formulation of the 
Woolworth rule nor its application to this and other 
like cases. The Court went on to say that depriving 
the Board of the power to make changes based on 
experience would have required a positive congres- 
sional enactment. 


F. Good Faith Bargaining 


Section 8(a)(5) of the National Labor Relations 
Act requires an employer to bargain in good faith 
with the representatives of his employees as to wages, 
hours and other conditions of employment. In its 
search for a yardstick by which to determine the ex- 
istence of bad faith, the Board at first set no absolute 
standards, and in some respects continued to base 
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findings of bad faith on an examination of all the 
circumstances. The Board, however, was prompted to 
formulate an absolute standard by the employers’ 
frequent practice of refusing to grant wage increases 
on grounds of financial inability, while at the same 
time refusing to furnish the union with substantiating 
data relating to the financial condition of the business. 

In Whitin Mach. Works, the Board held that an 
employer who bases his bargaining position on finan- 
cial inability is required as a matter of law to furnish 
data relating to the wages of particular employees as 
an incident to bargaining and that failure to do so 
is a per se violation of the duty to bargain in good 
faith. 

In Truitt, the employer claimed financial inability 
to give a wage increase and, on demand by the union, 
refused to reveal data connected with the operations 
of the business. The company was, however, willing 
to produce information as to comparative wage rates 
and competitive bidding. The Board found a viola- 
tion of section 8(a)(5). The Supreme Court upheld 
the Board’s decision on the facts but indicated that 
refusal to furnish the data requested could not be a 
per se violation of the Act. This caveat was actually 
dictum, for the Court did not contend that the Board 
had gone beyond the facts of the case to establish a 
rule of per se illegality. It seems clear that the Board 
in Truitt applied a per se doctrine and that by claim- 
ing that it did not, the Court “evaded every issue.” 
In a subsequent decision, it further clarified its posi- 
tion by saying that the broad duty to furnish finan- 
cial information established in Truitt would only ap- 
ply when such information is specifically shown to be 
relevant to an issue under negotiation. This is clear 
indication of the Board’s recognition that its per se 
doctrine could not be applied arbitrarily and without 
qualification. 
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III. STARE DECISIS—THE SUBSEQUENT APPLICATION 
OF DECISIONAL RULES 


The inclination of judicial and quasi-judicial bodies 
to follow precedent is particularly relevant to any 
discussion of Board law-making through adjudication. 
Although statements have been made to the effect 
that administrative agencies are not bound by the 
principle of stare decisis to the same extent as the 
courts, an examination of actual practice, especially 
in the National Labor Relations Board, has revealed 
a strong tendency to follow prior holdings and such 
holdings themselves have been phrased so as to com- 
mand future application. The need to maintain con- 
sistency in administrative decisions by adhering to 
precedent, however, may frequently be outweighed by 
the need for flexibility. Rules to the effect that 
specific conduct is unlawful per se are frequently ap- 
plied to succeeding fact situations without considera- 
tion of peculiar factors that should make the rule 
inapplicable ; and such a practice may result in serious 
administrative arbitrariness. Changing economic con- 
ditions or new experience with changed factual cir- 
cumstances may necessitate shifts in Board policy. 

Strong considerations weigh against a rigid ad- 
herence to precedent; but difficult problems also arise 
in connection with deviations from stare decisis. 
Where a case is used as a vehicle for a change of 
prior Board policy, the result is a retroactive applica- 
tion of the new rule to the parties involved in the case 
in which the rule is formulated; and retroactive rule- 
making may work serious hardship on parties who 
have relied upon former rulings. 

While the courts have properly been concerned with 
retroactive rule-making, there is also a considerable 
body of case law indicating that retroactive law-mak- 
ing through adjudication by an administrative agency 
is no less desirable than the same practice in the 
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courts. Indeed, the effectiveness of both the judicial 
and the administrative process is best promoted by 
continuous re-evaluation of precedents resulting in 
the creation of new law. Arbitrariness may result as 
well from an excess of adherence to precedent as 
from unwarranted and sharp deviations from prior 
policy. The announcement by the Board of its policy 
through the establishment of a per se standard, which 
more clearly defines illegal conduct than a rule which 
is subject to variant defenses, is helpful from the 
standpoint of making administrative policy known, 
and is conducive to a reduction of litigation. How- 
ever, where the facts of a particular case do not fit 
within the scope of the prescribed standard, it is in- 
cumbent upon the Board to rule either that the stand- 
ard does not apply or to use the case as a vehicle for 
changing the standard. 


IV. JUDICIAL REVIEW OF NLRB LAW-MAKING 
THROUGH ADJUDICATION 


The proliferation of controversies growing out of 
the legislation regulating labor-management relations 
emphasizes the fact that the adjudicatory function of 
the National Labor Relations Board is its most im- 
portant one. Furthermore, it cannot be disputed that 
adjudication, whether judicial or administrative, 
inevitably results in the creation of law. 

Certain practices have been held to be so clearly 
against the letter and spirit of the law that they have 
been declared unlawful per se with the result that, 
upon the finding of a single fact or set of facts, no 
extenuating circumstances can be a sufficient defense. 
Because per se rules are, to some extent, arbitrarily 
determined for reasons of administrative convenience, 
there is a real danger that their inflexibility may re- 
sult in the denial of constitutional or statutory rights. 
On the other hand, to require the Board to adjudicate 
and determine each case without reference to the law 
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and policy which it has evolved through experience 
would be to ask the impossible; and it would stultify 
the entire administrative process. 

The ultimate question is not whether the Board 
should make law through adjudication, but rather, 
where the fulerum should be placed in balancing the 
need for effective administrative law-making power 
against the need to protect individuals in a free so- 
ciety from the effects of arbitrary and inflexible fules 
applied in administrative adjudication. The need to 
provide a check on administrative action would seem 
to increase as agency policies become rigid and in- 
flexible. Any examination of the scope of the Board’s 
power of adjudicative law-making must be concerned 
with the effectiveness with which the courts have op- 
erated as a check on the arbitrary exercise of ad- 
ministrative power. Judges who review agency de- 
terminations, though less familiar with the 
technicalities of a specialized problem, are neverthe- 
less generally better qualified to evaluate the de- 
mands of due process. On the other hand, it should 
also be clear that if the courts are too quick to sub- 
stitute their judgment for that of the Board, the effec- 
tive use of administrative expertise may be seriously 
compromised. 

While it is clear that court opinion will prevail 
where the Board has transgressed the limitations of 
the statute, the experience of the Board may result 
in a deviation from judicial decisions where the Board 
is acting within its granted authority. 

Of primary importance, therefore, is the question of 
whether judicial opinions reviewing both Board and 
other administrative decisions afford any discernible 
guidelines which could be of assistance in determining 
the scope of the Board’s power to make rules or in 
determining the extent to which the judiciary will 
substitute its judgment for that of the Board. 
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It can be said that courts reviewing administrative 
decisions generally apply the substantial evidence rule 
under which the court determines some questions of 
law but “limits itself to the test of reasonableness in 
reviewing findings of fact.” A study of judicial 
opinions reviewing Board decisions will reveal that 
the courts will enforce or deny enforcement to a Board 
decision, whether or not predicated on a Board-estab- 
lished rule, through application of the substantial evi- 
dence test. If the case also involves the establishment 
of a rule, the judicial approach may vary from ignor- 
ing the rule to disapproving it as arbitrary or beyond 
the discretion of the Board. The Moore Dry Dock 
rules themselves were not only approved by the courts, 
but several decisions of the Board were denied en- 
forcement because of failure to apply them. The pri- 
mary concern of the courts seems to have been 
whether the Board’s opinion rested on factual find- 
ings sufficient to support the particular disposition 
of the case independently of the rule incidentally 
established. It is uncertain, therefore, whether rules 
declaring specific conduct unlawful per se, will with- 
stand judicial scrutiny for evidentiary findings when 
the Board attempts to apply those rules to unusual 
fact situations. 

The Sales Drivers case also lends support to the 
proposition that the courts are primarily concerned 
not with the effective scope of Board rule-making, 
but with the question of whether the findings are suf- 
ficient to support the Board’s conclusion. 

Recognizing the difficulty of limiting a rule an- 
nounced in an adjudicative administrative order to 
prospective force and seeking to avoid retroactive 
law-making as much as possible, it might be well to 
advocate an extension of the Board’s use of substan- 
tive rule-making under the broad grant of power of 
section 6 of the National Labor Relations Act. The 
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primary concern is to determine the scope of the rule- 
making power that remains in the Board after appli- 
cation of the “substantial evidence” test to adjudica- 
tive rule-making. It can readily be seen how the 
purpose of the judicial requirement of adequate find- 
ings to support an administrative decision could be 
thwarted through the establishment and application 
of a per se rule. Adherence to the requirement of sub- 
stantial evidence of a statutory violation assures that 
the formulation of Board policy will continually be 
based upon an understanding of new problems as they 
develop. 

A very recent Supreme Court decision demonstrates 
clear judicial disapproval of application of previously 
declared per se rules. In denying the power of the 
Board to declare a hiring hall unlawful per se, the 
Court stated that because there was “no express ban 
of hiring halls in any provision of the Act, those who 
add one, whether the Board or the courts, engage in 
a legislative act.” Judicial disapproval of the use of 
the adjudicatory power to establish per se rules has 
also been apparent in cases in which the courts, on 
review, have found substantial evidence to support 
the Board’s determination. Thus, in NLRB v. Truitt 
Mfg. Co., the United States Supreme Court approved 
findings which supported the determination that there 
had been a failure to bargain in good faith but dis- 
approved the rule advanced by the Board. 

From the foregoing analysis it can be seen that the 
courts in reviewing the Board’s decisions, are pri- 
marily interested in insuring that the evidentiary 
basis for an order is sufficient to bring the particular 
facts of a case within the purview of the regulatory 
statute and that the agency does not exceed the 
bounds of its delegated authority. The substantial 
evidence rule, which leaves some questions of law for 
the decision of the court, could be a very helpful guide 
for determining the scope of judicial review, if it were 
clear what is meant by a question of law and which 
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questions of law may properly be left to the Board. 
In deciding whether evidence found by the Board is 
sufficient to establish the commission of an unfair 
labor practice, the court engages in statutory inter- 
pretation which is included in the general understand- 
ing of the term “question of law.” But is the function 
of applying the statute entirely one of “interpreta- 
tion”—or is it also one of supplementing the statute 
and building upon it a substructure of policy devel- 
oped from administrative experience? 

Most of the fears of arbitrary administrative action 
could be dispelled by a rule which insures judicial 
check through substitution of judgment on all ques- 
tions of law. There is, however, widespread recogni- 
tion of the fact that many issues are better left to 
agency discretion. Under the Administrative Pro- 
cedure Act, the important question thus becomes—to 
what extent is the development of law through ad- 
judication “committed to agency discretion?” 

Because of the difficulty of placing questions of 
law and questions of fact into two separate and dis- 
tinct categories, we find few advocates of the proposi- 
tion that the courts should attempt to make such a 
clear cut distinction. Countless questions fall into the 
large gray areas between law and fact which may be 
described as “policy.” In these areas, the courts are 
frequently quite willing to recognize the Board’s com- 
petence to make rules—even per se rules—and may 
occasionally even require adherence to such rules. The 
Supreme Court seems to have taken the position that 
it will call a question one of fact where it is of the 
opinion that the informed discretion of the expert 
body would better carry out the congressional pur- 
pose than the more removed, less technical evaluation 
that can be made by the judiciary. 

An alternative to the law-fact distinction used by 
the courts on review is the rational basis test ex- 
plained in NLRB v. Hearst Publications, where the 
Court held that the Board’s determination should be 
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accepted if it has “warrant in the record” and a rea- 
sonable basis in law. The Hearst case involved a 
question of construction of a statutory term (whether 
newsboys are “employees” within the National Labor 
Relations Act); yet the Court refrained from calling 
it a question of law and approved the establishment 
of an interpretative precedent by the Board. On the 
other hand when the clearly analogous question of 
whether foremen were to be considered “employees” 
arose in a subsequent case, the Court substituted its 
judgment for that of the Board. More recently, the 
Supreme Court substituted judgment on the general 
question of whether a labor organization can be con- 
sidered an “employer” as that term is used in the Act. 
The courts have never explicitly formulated the 
bases upon which they decide to substitute their judg- 
ment for that of the Board or refrain from doing so 
out of deference to administrative expertise. Al- 
though there is some indication that substitution of 
judgment is more likely where the agency uses an ad- 
ministrative adjudication for the enunciation of a 
broad and inflexible principle of law or policy, no 
generalization can accurately be made to that effect. 
Indeed, the courts have also expressed reluctance to 
delve too far into the sphere of policy formulation. 
Some other bases for substitution of judgment have 
been suggested. One is that there may be substitution 
when inconsistency in administrative decisions in- 
dicates that an agency is uncertain respecting the 
proper approach to a problem. The theory has also 
been advanced that a court may substitute judgment 
in order to give judicial approval to a rule to which 
the agency may not adhere because of lack of con- 
fidence in its desirability. Frequently the question of 
whether to substitute judgment depends upon the 
agency involved or, more precisely, upon the degree 
of discretion which is expressly placed in an agency 
by the statute from which its powers are derived. 
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Generally the question of whether or to what ex- 
tent courts should substitute their judgment for that 
5 of an agency on questions of law or policy should be 
4 governed by a consideration of the comparative quali- 
: fications of court and agency to determine particular 
types of issues. The courts are probably best qualified 
to determine questions involving the application of 
the common law or the interpretation of statutes in 
accordance with congressional purpose. There are, 
however, areas in which an expert body may have 
greater insight and understanding; these may be is- 
sues involving the interpretation of technical terms, 
or they may involve determinations of the effect that 
certain practices will have, considered in the light of 
long and intensive study in the particular field and 
familiarity with similar fact situations. 

From all the considerations discussed above that 
may be helpful in clarifying the outlines of the scope 
of agency rule-making power and the scope of judicial 
review of administrative decisions, no definite formu- 
la for the substitution of judicial judgment can be 
derived. However, the unpredictability of the ap- 
proach of the courts is not authority for the proposi- 

tion that there is no effective check on administrative 
action. The same reasons which exist for saying that 





i undue inflexibility may result from the establishment 
d of a Board rule declaring certain conduct a violation 
4 of the Act as a matter of law, may militate against 
, the creation by the judiciary of fixed standards for 
Ri the substitution of judgment. It does not seem that 
iH the establishment of a code to define the precise scope 
of judicial review would be either feasible or desirable. 

The judicial check seems to be present where it is 


essential. 


CONCLUSION 


services inevitably brings with it a need for decen- 
45 


: The development and expansion of government 








INDUSTRIAL RELATIONS DIGEST 


tralization and a distribution of functions between 
the individual units that compromise the whole ma- 
chine. Despite the frequently-expressed desire for 
freedom from governmental restraints, we have been 
compelled to accept a considerable amount of regula- 
tion. To combat the abuses to which labor was sub- 
jected at the hands of management before the advent 
of 1930 reforms, the National Labor Relations Board 
was selected as the arbiter of labor-management rela- 
tions. But the Board could not fulfill its function 
without the concomitant power to formulate policy. 
We should not question whether the Board may make 
law through adjudication, for to establish a tribunal 
and subsequently wonder whether it may properly de- 
velop a body of precedents and rules is to create a 
paradox. The real question is one of degree—to what 
extent should the administrative law-making function 
pervade adjudication? 

Generally if a Board decisional rule is good, it 
should stand to advise unions and management of 
what is lawful under the Act, thus avoiding a mass of 
useless litigation. If the rule is arbitrary, inflexible 
or impossible of application to all similar situations 
under the exigencies of changing conditions or pe- 
culiar fact situations, there is ever present the check 
of judicial review, which brings to the administrative 
decision the perspective that the specialist may lack. 
Although there is considerable uncertainty about the 
manner in which courts will deal with Board decisions 
and a consequent need for some judicial declaration of 
specific bases for substitution of judgment, a rigid 
formula for judicial review would probably be un- 
desirable. Indeed the unpredictability of judicial ac- 
tion in passing upon decisions of lower courts as well 
as administrative decisions seems unavoidable in the 
maintenance of a flexible system of review. 














No-Strike Clauses in the 
Federal Courts* 


One consideration will support several promises. 
This (common-law) principle is sharply illustrated 
in the modern collective bargaining agreement. All 
but one of its typical provisions run from the em- 
ployer to the union. The one affirmative obligation 
which flows from the union to the employer is the 
no-strike pledge. At one time collective bargaining 
agreements were unenforceable because they imposed 
no mutuality of obligation. Mutuality is now supplied 
by the no-strike clause. This one promise from the 
union supplies the consideration for all the others. 

Although the common-law analogy sharpens the im- 
portance of the no-strike clause, it is legally imperfect. 
Collective bargaining agreements are not made at 
common-law bargaining tables. If they were, either 
party dissatisfied with the proposed bargain could 
decline and walk away. These agreements are made 
in the context of legislation making bargaining man- 
datory. And, although this legislation says neither 
bargainer need accept a proposal or make a conces- 
sion, it is administered by an agency whose regulation 
of the bargaining may control the contents of the bar- 
gain. 

In giving up the right to strike for a time, a labor 
organization releases its strongest weapon. Some- 
times it wishes it hadn’t. In labor law, as elsewhere, 
agreements are broken. Expediency of the moment 
then gives the lie to promises of unswerving recti- 





* Condensed from an article by Frank H. Stewart, published in 
59 Michigan Law Review 673-710 (March 1961) and printed with 
permission of Michigan Law Review. Business address: Hutchins 
Hall, Ann Arbor, Michigan. Single copy price $2.00. 
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tude. The strike may be openly sponsored, or it may 
be the work of the capricious few, for whom the con- 
tracting union has no public sentiment but grave 
disapproval. In either event, the result to the em- 
ployer is the same—the freedom from work stoppages 
is over. 


I. 


A strike in breach of contract irreparably harms the 
employer. The discharge of strike leaders does not 
end the strike; at best, it stops future efforts. A dam- 
age action, tried years later to the vagaries of a jury, 
is small recompense to the employer denied business 
because he cannot deliver. Equitable relief is not only 
the most appropriate remedy, but also the only ef- 
fective one. The order of the court compelling the 
union to refrain from engaging in a work stoppage in 
breach of contract has, as a practical matter, the effect 
of immediately ending the strike. The proposition is 
easy to state; it is not quite so simple to apply. 


A. 


The doctrine of federal pre-emption states that ac- 
tivity in interstate commerce, arguably protected or 
prohibited by the Taft-Hartley Act, must first be ruled 
on by the National Labor Relations Board. All other 
forums must stay their hands until the Board rules on 
its jurisdiction to take the case, and, generally, on the 
merits of the case itself. 

Federal pre-emption appears when state courts or 
boards try to rule on behavior governed by federal 
statute. Then the NLRB and not the state has first 
authority to rule on the activity. But a breach of con- 
tract is of no concern to the Board. Congress gave 
federal courts authority to hear and decide cases aris- 
ing from breach of labor agreements. To facilitate 
these suits Congress removed the usual requirements 
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of diversity of citizenship and amount in controversy. 
Labor agreements were for the courts; unfair labor 
practices for the Board. The “usual processes of the 
law” certainly include equitable relief, unless other- 
wise prohibited. Here, of course, the major bar to 
equitable relief in the federal courts is the Norris- 
LaGuardia Act. 


B. 


The Norris-LaGuardia Act was passed by Congress 
to eliminate federal equity power in organizational and 
bargaining strikes. The force of these strikes depends 
on growing economic and psychological momentum. 
An injunction snaps this force. Congress concluded 
that the ease with which employers obtained injunc- 
tions from friendly judges gave them an unfair ad- 
vantage in defeating organization or in rejecting bar- 
gaining demands. Therefore Congress removed the 
advantage. 

The history of the Norris-LaGuardia Act in debates 
and reports shows legislative desire to allow unions 
to bargain without hindrance from federal courts. 

The 1932 Congress immunized unions from equitable 
remedies to give them the power to extract an agree- 
ment in writing from the employer. It went no fur- 
ther. It did not intend to free unions from the one 
effective remedy after agreement was reached. In- 
deed, in 1932 there were few labor agreements to 
breach. Even the most random thought shows a vast 
difference between protecting an organization from 
judicial interference to enhance its bargaining power 
and permitting that organization effectively to breach 
the agreement once reached. Courts have nonetheless 
so read Norris-LaGuardia. I think they are mistaken, 
because I do not believe strikes in breach of contract 
are labor disputes as written in the Norris-LaGuardia 
Act. It is incongruous that legislation designed to 
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equip unions with bargaining power should free them 
to breach an agreement reached by virtue of the same 
legislation. 


C. 


In 1935 Congress entered the bargaining arena, ap- 
parently forever, by requiring the employer to bar- 
gain with a properly selected union. The rest is 
familiar history. The negative protection of the Nor- 
ris-LaGuardia Act and the affirmative requirements 
of the Wagner Act swelled the power of organized 
labor. And the collective bargaining agreement be- 
came a common item instead of a legal freak. 

After World War II Congress decided to examine 
the power relationships it created in 1932 and 1935. 
It did so by amending the Wagner Act; these amend- 
ments were embodied in the Taft-Hartley Act. 

One of Congress’ principal concerns was to impose 
equal responsibility on both parties to a labor agree- 
ment. Employers had always been suable for their 
breach, but it was difficult to sue unions because the 
common law of many states required that, in order 
to sue an unincorporated association, the plaintiff had 
to serve each and every member—a virtually im- 
possible task. Another barrier, in the federal courts, 
was the Norris-LaGuardia Act. The Third Circuit, in 
Wilson & Co. v. Birl, said the Norris-LaGuardia Act 
prevented federal courts from issuing injunctions to 
remedy breach of no-strike clauses. The Senate Re- 
port spoke disapprovingly of this reading of the 1932 
act. Therefore, in section 301 of Taft-Hartley, Con- 
gress allowed federal district courts to hear “suits for 
violation of contracts between an employer and a 
labor organization representing employees in an in- 
dustry affecting commerce .. .” 

Read alone, 301 means just what it says—suits may 
be brought to enforce labor agreements in federal 
courts. Since “suits” encompasses legal or equitable 
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proceedings, the federal courts should be able to issue 
injunctions, or to award damages, or both. 

Of course, it is not that easy. Norris-LaGuardia 
remains on the books. Moreover, the NLRB is ex- 
pressly authorized by the Taft-Hartley amendments 
to section 10 of the NLRA to seek injunctions in fed- 
eral district courts for various unfair labor practices. 
Do these considerations mean 301 was restricted to 
damage actions? The Supreme Court said “no” in 
Textile Workers v. Lincoln Mills. 

The Court found the legislative history of 301, 
though cloudy and confusing, conveyed one dominant 
idea: Congress wanted labor agreements as enforce- 
able against unions in the courts as they always had 
been against employers. 


II. 


Congress in 1947 invited employers to enforce no- 
strike clauses in the federal courts. Lincoln Mills said 
arbitration, the natural correlative of the no-strike 
clause, could be enforced by federal equity powers. 
Since equity could bind the correlative, could it bind 
the first principle? It could in the Tenth Circuit; it 
could not in the Second. 

The Tenth Circuit assumed 301 does not restore un- 
limited equity powers to the federal courts where the 
suit involves an employer and a labor organization. 
The court saw a vital difference in a negative order 
enjoining strikes to achieve a labor agreement and an 
affirmative decree making unions honor their agree- 
ments. 

The result is correct. It should be sustained by the 
Supreme Court. If, as the Supreme Court believes, 
the no-strike clause is the quid pro quo for an agree- 
ment to arbitrate—and both were present in Team- 
sters Union v. Yellow Transit Freight Lines, Inc., it 
is obvious “that the no-strike clause is no real ‘quid 
pro quo’ for an arbitration provision unless it is spe- 
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cifically enforceable by the employer, just as the arbi- 
tration clause is specifically enforceable by the union 

. 2’ The result is consonant with Lincoln Mills; it 
does no violence to the principles of the Norris-La 
Guardia Act. 

I believe a flat holding that breach of contract is 
not a Norris-LaGuardia labor dispute would sustain 
Yellow Transit but would provide a far cleaner read- 
ing of the exact limits of 301 in relation to the Norris- 
LaGuardia Act. The view prevails that collective 
bargaining agreements are unique commitments that 
have no relationship to common law contracts. The 
Supreme Court finds this view to its liking. And the 
flexible attitude advanced by the Tenth Circuit gives 
courts wide latitude in laying down a federal common 
law of labor agreements. And this is, after all, the net 
result of Lincoln Mills. 

The Eastern District of New York ventured a simi- 
lar anaylsis in A. H. Bull §.S. Co. v. Seafarers’ Union 
only to be reversed in the Second Circuit. The cir- 
cuit said that the refusal to arbitrate was not conduct 
protected by Norris-LaGuardia; a strike was. The 
flaw in this reasoning is that Lincoln Mills said the 
refusal to arbitrate was also a Norris-LaGuardia labor 
dispute. Clearly an employer’s refusal to arbitrate is 
as much a dispute between employers and employees 
as a strike. 

The long and the short of it is that the modern labor 
agreement needs equal and dispassionate handling by 
the federal courts. The courts can hardly weave an 
ingenious pattern of law from 301 when it concerns 
an agreement to arbitrate, yet return to a pristine 
reading of Norris-LaGuardia when it concerns an 
agreement not to strike. If labor unions can enforce 
in equity but one of the promises that flow to them 
from the compulsory bargaining process, it is exceed- 
ingly unfair to deny employers the same treatment 
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for the only important promise that runs to them from 
the union. 


Il. 


“(T]he agreement to arbitrate grievance disputes 
is the quid pro quo for an agreement not to strike,” 
said the Court in Lincoln Mills. I mention it again not 
because I wish to cavil with such authority, but be- 
cause I do not understand what the Court means. 

The Court’s statement can be taken at least three 
ways. 

1. In every collective bargaining agreement a no- 
strike clause is expressly agreed to in exchange for 
a grievance procedure that ends in arbitration. 

This interpretation assumes that collective bargain- 
ing is a neat and orderly affair. Nothing could be 
further from the fact. Collective bargaining is a show 
of economic strength, or a sideshow, or an arena for 
bargaining skill of a high order; it is seldom, if ever, 
a precise affair with each proposal dovetailed to its 
counterpart. 

In a very real sense, the promise not to strike is the 
quid pro quo for every promise running from the em- 
ployer to the union, for it is the only binding commit- 
ment the union offers. 

2. Any union which releases its right to strike for 
a time needs some way to resolve issues for which it 
would otherwise strike. The grievance procedure cul- 
minating in arbitration supplies this need. Even if 
one is not the express consideration for the other, the 
law will construe them as concurrent promises. 

This interpretation also dissolves on analysis. A 
grievance procedure is supposed to quickly resolve 
complaints, generally about the way the company runs 
the plant. But it is one thing to say that grievance 
procedures allow employees to force their employer 
to honor his agreement. It is quite another to con- 
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clude that these procedures are in their daily opera- 
tion the automatic equivalent of agreements not to 
strike. If one states the grievance procedure is the 
inevitable equal of a no-strike clause, one assumes the 
union will strike for each grievable issue. This is 
ridiculous. Many grievances are taken to arbitration 
for reasons that have nothing to do with their merits. 

Airing a grievance may release tensions, it may be 
the progressive and enlightened way to do things, it 
may be everything arbitrators say it is. One thing it 
is not—it is not the quid pro quo for an agreement not 
to strike. 

This second reading of the Court’s language as- 
sumes that grievances cannot be settled without re- 
course to arbitration. This, of course, is nonsense. 
Grievances are settled every day without recourse to 
either a grievance procedure or to arbitration. It may 
be that in the Court’s view arbitration is the best way 
of settling these matters, but it is by no means the 
only way. 

3. Arbitration is conducive to settling industrial 
disputes; so are pledges not to strike. Both are in 
the national interest; both should be encouraged. 
Since the aim of the no-strike clause and the arbitra- 
tion procedure is to prevent work stoppages, one is 
naturally the corollary of the other. 

This reading has a surface plausibility. But here 
the wide variety of no-strike clauses prevents mechan- 
ical application of the Court’s rule. 

301 gives jurisdiction to entertain “suits for viola- 
tion of contracts.” Congress did not withdraw from 
the judicial power agreements which the Supreme 
Court finds distasteful. Congress sets American labor 
policy, as we have been reminded for many years by 
the Court and the academicians. Congress called for 
equal enforcement of voluntary agreements. And 
courts which refuse to enforce those agreements they 
do not feel accomplish a “complete effectuation of the 
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federal policy” would bring labor policy full circle 
with a vengeance. They would thus form a labor pol- 
icy through their equity powers. 


IV. 


Even if the agreement to arbitrate is not always the 
agreed-upon exchange for the agreement not to strike, 
the two are intimately connected in another fashion. 


A. 


Often a union sued for damages for breach of a no- 
strike clause requests the court to stay or dismiss the 
damage action so it may arbitrate the issues giving 
rise to the strike, or of the strike itself. 

An arbitrator may be far more tolerant of strikes 
in breach of contract than a court, bound as a court is 
to common law rules of contractual integrity. Courts 
enforce agreements as they are written; they cannot 
map out the societal good as freely as many who an- 
swer the arbitrator’s calling. In short, the union, like 
any litigant, seeks the most hospitable forum. Em- 
ployers, too, move for a stay of a damage action pend- 
ing arbitration when it suits their purpose. 


B. 


Unions have always been eager to remove breach of 
a no-strike clause from the courts to arbitration. 
Three decisions in the last term of the Supreme Court 
will encourage their endeavor. A consideration of one 
will do. In United Steelworkers v. Warrior & Gulf 
Nav. Co., the union tried for nineteen years to restrict 
by contract the employer’s right to subcontract work. 
It failed. One day, as in the past, the employer did 
subcontract some work heretofore done by bargaining 
unit employees. The union filed a grievance. The em- 
ployer refused to entertain it, and the lower courts 
held he had a perfect right to. The Supreme Court 
reversed. Under a grievance procedure comprehend- 
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ing broad submissions, only express reservations will 
keep certain issues from its ambit. 

But the startling effect of Warrior is the possible 
result of the arbitration it orders. For nineteen years 
the Steelworkers Union has tried to restrict by con- 
tract Warrior’s practice of subcontracting work to 
outside firms. It has failed. Now the validity of this 
practice will be decided by an arbitrator, himself a 
creature of contract. The power to decide includes the 
power to decide both ways, and these powers the War- 
rior arbitrator will have in full measure. He may 
deny the grievance; he may grant it. If he grants it, 
the full scope of Warrior will be there for all to see. 
For then the union will be awarded a concession by 
arbitration that it could not achieve in nineteen years 
of negotiation. The award will bind the parties until 
it is explicitly overturned in a future agreement. In 
practical effect, therefore, it amends the agreement. 
By arbitration one party will have been able materi- 
ally to modify his undertaking with the other, and he 
will have done it through a scheme designed to apply 
the agreement as written. To those who still view ar- 
bitration as consensual, this is a jarring result indeed. 

Over the years an idea that arbitration is a science 
approaching the oracular has gained wide currency. 
This image of arbitration sees men of learning avail- 
able to few doling out a justice of awesome quality. 
The image is the creation of men who arbitrate for a 
fee. Of course, it is not strange for a profession to 
cloak its practice in mystery so that the herd should 
approach with reverence. Medicine and the law have 
done this for generations. The practice is humbug 
nonetheless. There are few arbitration cases that 
could not be wisely decided by an intelligent observer 
who reads the agreement with care and listens with 
attention to the arguments presented to him. 

For better or for worse, Warrior and its compan- 
ions give the broadest possible sweep to arbitration. 
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These principles emerge: 

1. The court determines arbitrability. 

2. The court, in making its determination, must 
read the contract from its four corners. 

3. All doubts should be resolved in favor of arbi- 
trability. 

4. A party asserting non-arbitrability must prove 
it. He does so through: 

(a) an express exclusion of the issue from the 
grievance or arbitration procedures ; 

(b) a written collateral agreement excluding the 
issue from arbitration; or 

(ec) “most forceful evidence of a purpose to ex- 
clude the claim from arbitration. .. .” 

Under the impetus of Warrior, an arbitrator asked 
to determine union responsibility for a strike in breach 
of contract has a wide palette of remedies. One arbi- 
trator has already reasoned that an employer should 
not be awarded damages for strikes in breach of a 
no-strike clause in order “to avoid the regeneration 
of antagonisms that finally have been dissipated. . . .” 
In place of damages he ordered “full co-operation with 
management in making up the production losses. . . .” 

Warrior’s effect on bargaining for the next few 
years is not hard to predict. Unions will try to write 
into labor agreements the widest possible arbitration 
clauses which, above all, give to the employer an ex- 
press right to file grievances against the union. Em- 
ployers will try to constrict the scope of arbitration 
to exclude specifically the issues they do not wish 
reviewed. 


C. 


Federal courts have been decidedly cool to sugges- 
tions that they relinquish to arbitrators the power to 
judge breach of a no-strike clause. Unions will no 
doubt argue that Warrior has made this attitude obso- 
lete. If the Supreme Court holds that a no-strike 
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clause may be specifically enforced in the federal 
courts, this attitude will take on added importance. 

All federal cases granting or denying stay of court 
action require construction of the contract under 
which arbitration is requested. But the differing re- 
sults in the circuits cannot be dismissed as mere dis- 
agreements on the meaning of language; courts have 
arrived at opposite results when presented with vir- 
tually identical wording. For the reader’s ease I have 
arranged the cases according to their theories. 

1. A strike in breach of contract is not a “griev- 
ance” as that word is commonly used. This view was 
most positively articulated by the Sixth Circuit. That 
court has since reiterated this view. The Fourth Cir- 
cuit and probably the Fifth agree. 

These courts reason that “grievance” or a synonym 
refers to the daily disagreements that naturally arise 
where employees are governed by written contract. 
Every “grievance” alleges a breach of contract. A 
strike in violation of contract, however, ruptures the 
entire agreement—especially that part of it designed 
to settle “breaches” peacefully. 

2. A strike im breach of contract is a repudiation 
of an agreement to arbitrate. The Fourth, Sixth, First 
and Seventh Circuits are fond of this theory. It is 
based upon considerations of fairness. Arbitration 
provides the union a swift way to remedy “breaches” 
of the agreement by the employer. A strike in breach 
of contract is diametrically opposed to settlement of 
the dispute by arbitration. The union has the right 
peacefully to challenge the employer’s decision within 
the plant; it should not simultaneously bring addi- 
tional pressure from without. I think the Supreme 
Court will agree. In Warrior the Court said griev- 
ance arbitration is “the substitute for industrial 
strife.” 

3. A strike in breach of contract is not arbitrable 
unless the grievance procedure gives the employer a 
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right to file a grievance with the union and process 
it to arbitration. This reasoning is expressly endorsed 
by the Sixth and Second Circuits, and various district 
courts. It is based on a close analysis of the terms and 
philosophy of a grievance procedure. 

Courts and arbitrators are loathe to permit arbi- 
tration where the grievance procedures have not been 
exhausted. They lead to the sensible conclusion that 
arbitration is not broader than the process which pre- 
cedes it unless the parties give it original jurisdiction. 
Application of this reasoning shows the folly of proc- 
essing breach of a no-strike clause through the 
normal route of grievances. Most grievance pro- 
cedures begin when an employee presents his com- 
plaint to his immediate foreman. It would be rather 
peculiar for an employer to ask lower supervision to 
calculate damages sustained in a strike. 

This reasoning seems likely to survive Warrior. 
Warrior states that a party who asserts non-arbitra- 
bility must prove it, and he can do so by showing an 
express exclusion of the issue from the grievance ma- 
chinery. It would be difficult to imagine a more ex- 
press exclusion than failure to allow a claimant a 
method to present his claim. After all, the agreement 
could easily be written to make the grievance machin- 
ery run both ways. 

A grievance procedure is written into an agreement 
for the union’s use. Of course, agreements can pro- 
vide a grievance procedure for the employer, and some 
do. But it would be foolish to presume its presence. 
The effect of such a presumption is perfectly exempli- 
fied by Tenney Eng’r, Inc. v. United Elec. Workers. 
The union struck in breach of its no-strike clause and 
the employer sued for damages. The Union moved for 
a stay of the action pending arbitration. Its request 
was granted. The court conceded that the first two 
steps of the grievance procedure were hardly appro- 
priate to determine the issue of a wildcat strike. The 
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court felt, however, that in the third step of the griev- 
ance procedure the union representative and one from 
the employer could initiate the issue of responsibility 
and damages. And arbitration was desirable as a gen- 
eral matter. 

I believe the case was incorrectly decided. The re- 
sult distorts a grievance procedure which left nothing 
to the imagination. The grievance procedure did not 
waive the first two steps if the no-strike clause was 
breached. It was mandatory that any grievance start 
at the beginning, no matter how serious. The incon- 
gruity of Tenney and like cases is thrown into high 
relief if the Supreme Court finds that 301 allows equi- 
table relief for breach of a no-strike clause. 

The essential ineffectiveness of an arbitrator’s in- 
junction of a strike in breach of contract leads to the 
most important disadvantage of subjecting this breach 
to the arbitral process. I repeat that the no-strike 
clause is the only provision in a labor agreement of 
direct benefit to the employer. No employer who 
thinks of the matter abandons by inference his right 
to enforce this clause in the most effective forum— 
the courts. The law should be reluctant to presume 
relinquishment of so important a right. 


V. 


Traditional contract doctrine has run a zigzag 
course in its application to collective labor agree- 
ments. It is a favored theory that these agreements 
are so unique that none but the initiate may under- 
stand them. They are said to be so peculiar in their 
structure and so singular in their application that none 
but the expert may interpret them. Collective bar- 
gaining agreements are odd ducks. They are designed 
to cover many people. They are generally of short 
duration. The bargaining leading to their execution 
is compelled by Jaw. Sometimes their execution is 
attended by strikes, boycotts, or the good offices of 
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politicians attending the public weal. They are just 
different enough from ordinary undertakings that 
some listen to the votary who says this undertaking 
is beyond judicial competence. 

Departure from traditional concepts is easy to ex- 
plain—the expert is dealing with “industrial reality.” 
A great deal of this talk is nonsense. Collective bar- 
gaining agreements are negotiated to bind an em- 
ployer and a union. The law contemplates an agree- 
ment which holds both parties to their bargain. The 
arrangement which binds the parties is the same one 
jurisprudence has found effective for some years—a 
written contract. And in section 301, Congress allowed 
federal courts to hear suits for violation of contracts, 
not suits for violation of unique legal hybrids. 

Clearly breach of a no-strike clause is a material 
breach of contract. Because it is a material breach, 
a strike in violation of a no-strike pledge immediately 
gives rise to several rights of action by the employer: 

1. The employer may treat the strike as a total 
breach and rescind the agreement. 

If the employer elects to rescind he cannot subse- 
quently sue the union for damages. He has elected his 
remedy. Of course, the NLRB does not enjoin these 
strikes or award damages for them because a breach 
of contract, by clear congressional direction, is left 
to the courts. The Board redresses these breaches 
within its own bailiwick. It rules that the employer 
may discharge any or all employees who strike in 
breach of contract; the Board does not weigh relative 
guilt. Since the employer may discharge all employees 
who strike in breach of contract, he may pick and 
choose which of the strikers he will rehire. The Board 
also reasons that union leaders bear a greater respon- 
sibility to remedy breach of a no-strike clause; their 
discharge for failure to do so is not discriminatory. 
Moreover, the Board suspends compulsory bargaining 
during a strike in breach of contract. 
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2. The employer may treat the strike as a partial 
breach, subject to an injunction or damages or both. 
He may ask the state courts to enjoin the strike or 
award damages under section 301 or state common 
law. It is the thesis of this article that he should be 
able to follow a similar course in the federal courts 
under 301. 

Not every breach of contract is a material breach 
which justifies non-performance by the other party. 
If the agreement is partially breached, then the 
wronged party seeks legal relief or, in this case, the 
relief provided by contract. He is not privileged to 
rescind his agreement unless the corresponding breach 
is material. 

The point of all this is to emphasize the validity of 
conventional contract principles in analyzing breach 
of a no-strike clause. Courts understand these prin- 
ciples. They are especially competent to apply them. 
Moreover, these principles have served society well 
for a number of years. They should hardly be dis- 
carded because an industrial system provides new 
challenges to a traditional theory. The ability of the 
common law to meet fresh tests is one of its finest 
qualities. 


VI. 


One irony—at least—emerges from Lincoln Mills 
and Warrior. These decisions bring judges and 
lawyers back to an area where for years the experts 
said they had no place. This is inescapable. Both 
cases present no mean problems in draftsmanship. It 
is likely lawyers will do the drafting. And federal 
judges will have to review their efforts. 

Some will wring their hands over the appearance of 
the law on sacrosanct land. I think their alarm 
illusory. The collective bargaining agreement has 
come of age. Its breach no longer needs the care of 
a hothouse rose. Whatever may be said for solution 
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of internal breaches of the agreement by expertise, 
external breaches can and should be subject to tradi- 
tional remedies that have worked so well in the past. 
Of course, any private individual can “award” spe- 
cific performance, damages, reformation, and rescis- 
sion. The difference is that courts can make them 
stick. These remedies have been applied by courts to 
breach of contracts as vital to the signatories as any 
labor agreement. These remedies are strict, and some- 
times harsh, but they provide a foundation of respect 
for contracts an advanced society can hardly do with- 
out. It is time they were equally applied to breach 
of labor agreements. The forum to apply them is the 
court. 

Too much has been said of the dissimilarity of labor 
agreements to ordinary contracts. Yet in one respect 
the collective labor agreement is vastly different from 
any other undertaking, and on this difference the com- 
mentators are curiously silent. The labor agreement 
has a political importance that attaches to no other 
undertaking. Its negotiation is often trumpeted in the 
press. One side or the other appeals for sympathy— 
and pressure—to anyone it feels favorable—civic lead- 
ers, professors, the clergy. It is often the result of 
a long and violent strike. Perhaps for this reason, 
above all, Congress gave a non-elected judiciary the 
jurisdiction to hear suits for their violation. It was 
a sensible choice. Naturally, federal judges bring their 
disposition and capacities to the bench with them. 
But more than any other, a federal judge is free from 
the elective pressures that sway labor agencies and 
some state courts. He has tenure for life and good 
behavior; he is adequately paid. Unlike an arbitrator, 
he cannot be dismissed after an unfavorable award. 
His job does not depend on the whim of anyone. He 
is the ideal person to shape the law of breach of the 
labor agreement. 
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Unilateral Union Control of 
Hiring Halls: The Wrong 
and the Remedy* 


Under the Wagner Act the primary object was to 
prevent employer discrimination designed to interfere 
with union concerted activities. The Taft-Hartley Act 
extends the Wagner Act by prohibiting union dis- 
crimination which adversely affects the employment 
conditions of nonunion workers. As a result of this 
extension, the legitimacy of several traditional prac- 
tices and institutions has been put in question. 

This problem is a particularly delicate one in the 
case of unilateral union control over hiring through 
hiring halls. For unfettered control gives the union 
an inordinate degree of power with which to encour- 
age union membership. On the other hand, the hiring 
hall is a long established institution upon which the 
employer, union, and workers heavily depend in the 
construction and maritime industries for stable em- 
ployment practices. Thus, not only must effective 
measures be devised to guard against abuse of the 
union’s enormous power, but such measures must also 
be formulated with an eye to preserving the hiring 
hall as a working institution. 

Recent NLRB decisions in the general area of union 
discrimination seem ill-suited to the task of meeting 
and accommodating these conflicting demands. The 
Board’s decisions evidence an ad hoc approach to the 
problem, with only a token attempt to apply the legis- 
lative scheme set forth in sections 7, 8, and 9 of Taft- 





* Condensed from an article published in 70 The Yale Law 
Journal 661-684 (March 1961) and printed with permission from 
The Yale Law Journal. Business address: 401A Yale Station, New 
Haven, Conn. Single copy price $2.50. 
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Hartley. This Comment will attempt to formulate a 
more satisfactory approach to the hiring hall prob- 
lem by focusing more closely on the provisions of the 
statute and the legislative intent behind them. It will 
discuss the present Board policies, analyze the appli- 
: cable Taft-Hartley provisions, and apply them to the 
unilateral union control situation. 


NLRB POLICY: SOME CONTRADICTIONS 
Hiring Halls 


Because the seasonal and fluctuating nature of proj- 
| ects in (casual labor) industries required each em- 
ployer to maintain a standing labor surplus, the crea- 
tion of centralized hiring halls to allocate trained 
personnel was a natural development. In the maritime 
and longshore industries, employer-dominated halls 
were the first to develop. As union organizational 
iH attempts began, the employer hiring halls were used 
i as an anti-union device to exclude union adherents. 
F To combat this influence, unions in these industries 
Ie sought to oust employers from control of the hiring 
H hall mechanism, and were for the most part successful 

soon after passage of the Wagner Act. The union, 
i like the employer before it, used the hall to discrimi- 
\ nate against its opponents through preferential hir- 
ing. Nonunion members were refused employment 
until all union members had been hired. 

The normal exclusive hiring hall agreement pro- 
vides that the union has from 24 to 48 hours to refer 
all the workers requested by the employer who may 
) accept or reject them as he pleases. A variation in 
some industries, known as the nonexclusive hiring 
hall, gives the employer the option of hiring from the 
union or elsewhere. The following analysis will be 
directed solely to the exclusive hiring hall. 

Union hiring halls were not challenged under the 
Wagner Act. For one reason, there were no union 
unfair labor practices. Further, since the closed shop 
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was valid, the hiring hall was considered a legitimate 
device for enforcing it. 

The Taft-Hartley Act outlawed the closed shop and 
changed the thrust of federal labor law to protect the 
individual from the union as well as from the em- 
ployer. In line with the congressional intent to abolish 
the inequities of the closed shop, the Supreme Court 
in Radio Officers v. NLRB read unlawful “encourage- 
ment of membership” to include not just enrollment 
on the union books but also encouragement to comply 
with union policies and to participate in union activi- 
ties. Since union control of hiring halls gives the 
union power to “encourage union membership” by 
discriminating in the assignment of jobs, the legality 
of the institution is put in doubt by section 8(b) (2). 

The NLRB did not face directly the validity of the 
exclusive union hiring hall until the Mountain Pacific 
case in 1957. The Board analyzed the case in terms 
of the employer’s act of “complete and outright” dele- 
gation of control over hiring. It found such delegation 
to constitute unlawful discrimination encouraging 
membership in a labor organization. Rather than out- 
law the exclusive hiring hall completely, the Board 
set out three conditions which, if expressly incorpo- 
rated in the collective bargaining agreement, would 
negate the inference of unlawful discrimination. The 
collective agreement must provide for 1) nondiscrimi- 
natory referral, 2) employer right to reject any ap- 
plicant referred, and 3) posting at the hiring hall of 
the nondiscriminatory standards of referral. 

The Mountain Pacific decision is open to several 
criticisms. Statutory authority for the “inference” of 
discrimination from exclusive hiring hall agreements 
seem nonexistent. Even if the presumption were ac- 
curate, one may wonder whether the inclusion of three 
clauses in a collective agreement will change the likeli- 
hood of discrimination. And, of course, the conditions 
imposed, like the inference of discrimination itself, are 
not grounded upon any statutory provision or policy. 
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Seniority 

The ad hoe nature of Mountain Pacific is put in 
relief by the Board’s contradictory position in Pacific 
Intermountain Express. There the Board found that 
delegation to the union to set the terms of seniority 
rights and to settle seniority disputes was a violation 
of 8(a)(3). The Board reasoned that the employer 
had special knowledge of the employment history 
relevant to seniority whereas the union’s knowledge 
would be relevant only to discrimination. 

The Board’s emphasis upon the union’s lack of spe- 
cial qualifications to administer seniority rights 
seems to suggest that if the union could show some 
valid reason for the delegation, such as special union 
knowledge of employment history not available to the 
employer, the Board would no longer have a “basis 
for presuming” discrimination as the only possible 
motive. An exception of this nature, however, has not 
materialized. One can only conclude, therefore, that 
the holding in Pacific Intermountain compels the pre- 
sumption of discrimination no matter what other argu- 
ments for exclusive delegation are put forward. Nor 
does it appear that practical reasons for delegation, 
such as the need to rationalize hiring in the casual 
labor industries can overcome the prohibition against 
discrimination once it is presumed to exist. 

There is nothing in the NLRB’s analysis of these 
problems to distinguish unilateral union control of 
seniority from similar control of hiring. Indeed, the 
hiring hall is in many ways a substitute for the insti- 
tution of seniority in the casual labor industries. 


THE TAFT-HARTLEY ACT 


Legislative History and Hiring Halls 

If there were a finding that in passing the Taft- 
Hartley Act Congress specifically intended to invali- 
date union hiring halls, the Board would have little 
other choice than to find hiring halls per se illegal. 
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The Board, to support its holding of conditioned 
legality in Mountain Pacific, relies upon legislative 
history made by Senator Taft some three years after 
the act was passed. Hiring halls and the closed shop 
were viewed as inseparable institutions, such that the 
fall of one would naturally include the other. Con- 
gress intended to abolish hiring halls which were used 
to perpetuate closed shops and to discriminate against 
nonunion employees. Since subsequent investiga- 
tions, such as the Taft Report cited in Mountain 
Pacific, have concluded that nondiscriminatory hiring 
halls are possible, the NLRB should analyze each 
challenged hiring hall separately, invalidating only 
those which are in fact closed shops. 

But even if discrimination is eliminated from the 
union hiring hall, there is another policy expressed 
in the legislative history of the 1947 act, namely, that 
the employer has a nondelegable hiring prerogative 
with which the closed shop interfered, and that delega- 
tion of this right to the union is illegal. Such an em- 
ployer right, however, is never clearly articulated as 
a separate right in the legislative history and is not 
mentioned in the language of the statute. Rather, it 
is interwoven as a minor element with the primary 
congressional concern—the union’s power arbitrarily 
to restrict the labor market. If such restrictive power 
is eliminated from the hiring hall, only a clear con- 
gressional finding and statement of the employer’s 
nondelegable right to hire would warrant union hiring 
halls being per se invalid. 


8(a)(3) & 8(b) (2)—“Discrimination” 

Whatever rights employees may be given under the 
Taft-Hartley Act, the most effective way for an em- 
ployer or union to interfere with such rights is to 
discriminate with regard to conditions of employ- 
ment against those employees who choose to exercise 
them. The Board in Mountain Pacific and Pacific 
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Intermountain analyzes delegation of control over hir- 
ing and seniority in terms of 8(a)(3) and concludes 
that the acts of employer delegation contain “inherent 
and unlawful encouragement” of union membership. 
If the holdings of these two cases are to be of general 
applicability, as the Board obviously intends, the acts 
of central importance to the decisions are these acts 
of employer delegation. The point of the Mountain 
Pacific decision is to establish per se violations with- 
out the need for the additional factual inquiry neces- 
sary to establish union acts of discrimination. 

The leading Supreme Court case interpreting sec- 
tion 8(a)(3) is Radio Officers v. NLRB, a consolida- 
tion of three Board decisions. The facts of these cases 
would indicate that discrimination occurs whenever 
there are two differing standards of job rights, i. e., 
disparate treatment, being applied to two groups of 
employees. Normal use of the word “discrimination” 
implies disparate treatment for any bad purpose. 
Disparate treatment is prohibited by 8(a)(3), how- 
ever, only when it is for the purpose of encouraging 
or discouraging union membership. In applying this 
section the Board has not insisted that the unlawfully 
favored or unfavored groups be carefully distin- 
guished by the disparate treatment. When a whole 
department in a plant is laid off because it is the 
origin of disfavored union activity, the fact that non- 
union employees are discharged along with the union 
agitators does not take the act out of 8(a)(3). Nor 
need the two differing standards be temporally coex- 
istent. Since the act of delegating control of hiring to 
the union affects all employees equally, it may be con- 
sidered as an act similar to an employer lockout. The 
Board in Mountain Pacific, however, does not contend 
that the employer actually intended to encourage or 
discourage union membership as in a lockout. Nor 
does the Board contend that the mere act of employer 
delegation in and of itself naturally results in encour- 
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aging union membership. Rather, the Board argues 
that whenever unions receive control, “it is reason- 
able to infer” that they will administer the conditions 
of employment with the proscribed intent of encour- 
aging membership. The substance of the Board argu- 
ment, therefore, is that the act of delegation, since it 
inevitably results in individual union acts of discrimi- 
nation which indirectly constitute 8(a)(3) violations, 
must itself violate 8(a)(3). Whether such an infer- 
ence is valid may be seriously questioned. Since by 
the Board analysis in Mountain Pacific those specific 
union acts which violate 8(a)(3) need not have oc- 
curred, or been proven, it may be argued that the 
mere act of delegating control over specific condi- 
tions of employment does not violate section 8(a) (3). 
It follows that the prospective application of the 
Board’s three conditions to all hiring halls also can- 
not be based on section 8(a) (3). 

The Board’s Mountain Pacific analysis falters be- 
cause it attempts to prove too much. The decision 
seems to rest on a finding that discrimination actually 
does occur through the act of delegation. At the same 
time, however, the Board’s opinion makes several 
references to the coercive atmosphere created by the 
unilaterally controlled hiring hall, implying that the 
real threat to section 7 rights here may not be the fact 
of discrimination, but rather the belief of employees 
that they will be discriminated against if they are not 
good union members, a belief based upon the mere 
existence of unilateral union control over hiring. Thus 
the existence of unilateral union control might be 
found to satisfy one test of an 8(a)(3) violation— 
encouragement of union membership. Unfortunately, 
it does not satisfy the initial test—that the employer 
must “discriminate.” The Board attempted to over- 
come this obstacle by finding actual discrimination 
through the process of inference piled upon inference. 
Not only does this analysis fail to meet the test of 
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8(a)(3), but it also obscures the real reason for de- 
cision and thus blocks a rational attempt to formulate 
legal and yet workable hiring hall procedures. 

The first requisite to making sense out of Mountain 
Pacific is to develop tools of analysis which can dis- 
tinguish threatened discrimination from discrimina- 
tion in fact. The Board might construe 8(a)(3)’s 
prohibition against “discrimination” to read “discrim- 
ination or the threat of discrimination.” But 8(a) (3) 
does not say “threat of discrimination,” and has not 
been explicitly extended this far. Moreover, since the 
finding of threatened coercion might easily be made 
a violation under another section, 8(a)(1), it might 
be profitable simply for analytical clarity to rely on 
that section rather than 8(a) (3). 

Since the rights of membership or nonmembership 
in a union are section 7 rights, any attempt to coerce 
employees to abandon those rights violates 8(a) (1). 
The distinguishing feature of 8(a)(1) in this respect 
is that it prohibits “coercion”, not merely acts of dis- 
crimination. The test of coercion applied under this 
section has not been to look for specific acts of eco- 
nomic deprivation. Unilateral union control of a hir- 
ing hall can be found coercive in violation of 8(a) (1) 
if the Board can find, from all the circumstances, that 
employees would normally expect to be discriminated 
against if they are not union members in good stand- 
ing. 

The coercive impact of any institution will vary ac- 
cording to the ease with which the union or employer 
can carry out the threat of potential discrimination. 
Unilateral union control over a condition of employ- 
ment differs considerably in this respect from the 
normal joint union-management control. When man- 
agement administers job rights in the joint-control 
situation, any attempt to discriminate against union 
members is likely to be protested by the union through 
the grievance procedure. The tendency of either union 
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or management to discriminate against nonunion em- 
ployees is also curbed. Three factors appear to guard 
against such pro-union pressures. First, it might be 
assumed that management will be opposed to any acts 
which tend to strengthen the union. Second, the par- 
ticipation of the employer in joint-control administra- 
tion may make the union hesitant to give up the rights 
of nonunion members for fear that the employer will 
regard the waiver as precedent, applicable to the 
rights of all workers. A third factor which may limit 
the likelihood of discrimination in a joint-control situ- 
ation is the tendency of such administration to prolif- 
erate rules and objective standards governing condi- 
tions of employment. Generally, these standards serve 
to assure nondiscriminatory treatment of all em- 
ployees represented by the union. But more impor- 
tant in the context of union discrimination, they tend 
to make specific acts of discrimination stand out more 
clearly, so that legal sanctions such as unfair labor 
practice charges can more easily be brought to bear. 

The psychological effect of all these potential 
pressures on the dissident employee may be highly 
coercive, especially where there is extensive evidence, 
which there is in the case of hiring halls, that the 
union has not hesitated in the past to use this domi- 
nant position to discriminate wherever necessary to 
enforce union membership and adherence to union 
policies. 

If the fear of discrimination followed a priori from 
the absence of countervailing forces against the party 
in power, exclusive employer control should be a per 
se violation of 8(a)(1) as well. However, the Board 
has found such 8(a)(1) violations against the em- 
ployer only where, in the totality of the circumstances 
surrounding the challenged act or institution, a co- 
ercive impact is found. Unilateral control is undoubt- 
edly an important element in the finding of coercion, 
for it negatives the existence of safeguards present in 
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a joint-control situation. But other circumstances 
must provide the background for an inference that the 
power of unilateral control will be abused. 


THE REQUIREMENTS FOR A NONCOERCIVE 
HIRING HALL 


Hiring halls found coercive under section 8(a)(1) 
can be permitted only if the appearance of discrim- 
ination can be eradicated. The conditions set forth 
by the NLRB seem in part directed at this task. Fur- 
ther analysis will show that the employer’s right to 
reject applicants and the written agreement not to 
discriminate will not effectively lessen instances of 
actual discrimination, or lead anyone to believe that 
the hall is fairly run. 

There are two points in the exercise of unilateral 
union control over hiring where discrimination may 
occur: (1) in the standards under which hiring is 
practiced; (2) in the administration of these stand- 
ards. Employee remedies adequate to prevent dis- 
crimination at these points will remove the threat of 
discrimination. 


Standards 


The first safeguard against discriminatory adminis- 
tration is to ensure that there are detailed nondis- 
criminatory standards against which the administra- 
tion of the hall may be measured. Without them, 
discrimination is easier to practice. 

Given standards of sufficient detail, the NLRB is 
an adequate safeguard to ensure they are nondiscrim- 
inatory. Upon a complaint filed by an employee, the 
Regional Director, after a minimum of inquiry, can 
determine whether 8(a)(3) discrimination is likely 
under the posted hiring standards. This can be ac- 
complished with neither cost nor fear of reprisal 
(assuming the complainant remains anonymous) on 
the part of the employee. 


73 


INDUSTRIAL RELATIONS DIGEST 


The union may be able to make arbitrary changes 
in hiring hall rules in order to discriminate against 
specific individuals. But even if the union succeeded 
in making retroactive changes, the device would be 
too cumbersome and blatant. When general rules are 
changed in order to discriminate, it is very difficult 
to restrict application to the intended victims. Also, 
such manipulation of standards would be easily spot- 
ted after a minimum of investigation, making recourse 
to the NLRB a simple and adequate remedy. 


Administration of Standards: Grievance Procedures 
and Section 9(a) 


Assuming there are nondiscriminatory standards, 
discrimination may still occur in the administration 
of these standards. In such cases the Board remedy 
suggested above seems inapposite. While the Board 
may be expected to watch over standards applicable 
to all members of a hall, it is too great a burden to 
require the Board to follow up innumerable adminis- 
trative disputes whose significance may not go be- 
yond the single employee involved. Only a solution 
built into the structure of the hall, knowledgeable of 
the practices of the hall, and available on short notice 
is likely to remedy administrative discrimination. 

The answer to disputes over contract administration 
in the normal industrial context is the grievance pro- 
cedure. Provided an effective procedure could be de- 
vised to fit the hiring hall context, its general accept- 
ance as a means of settling labor disputes indicates 
that it would be an adequate remedy to meet the 
threat of administrative discrimination. 

The task is to devise such a grievance procedure 
tailored to the peculiar problems and operational re- 
quirements of the hiring hall. The only practical solu- 
tion is to have a single grievance procedure at the 
hall. The initial steps in the procedure should be 
handled by the union alone, concluding with a union 
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board responsible for interpreting or elaborating the 
rules of the hall. This is dictated by practical con- 
siderations. The only function of the grievance pro- 
cedure is to make sure that the settlement of the 
grievance is nondiscriminatory and conforms with 
whatever rules and past practices there are. There- 
fore, the union should have ample opportunity to 
clarify its position prior to submission of the dispute 
for final settlement. 

Final appeal must be to an impartial third party. 
This is the only kind of appeal which would satisfy 
8(a)(1) in negating the threat of discriminatory ad- 
ministration. Therefore, unresolved disputes between 
an individual and the union should be submitted to 
an arbitrator acceptable to them both. Although the 
union may complain that such procedures will lead to 
union harassment, an appropriate cost allocation for 
final appeal should discourage frivolous claims. 


Right to Reject 


The inclusion of the right of the employer to reject 
union referrals as one of the conditions in Mountain 
Pacific is nowhere explained by the Board. On the 
one hand, it may be necessary to protect the em- 
ployer’s so-called hiring prerogative. On the other 
hand, it may be felt that the right to reject will give 
the employee some measure of security in the belief 
that the employer possesses a weapon with which he 
may insist upon standards of meritorious qualifica- 
tions. In actual fact, however, the right to reject is 
easily adapted to employer-union collusion for avoid- 
ing the other requirements of Mountain Pacific. The 
right to reject surely should not be depended on as a 
means of protecting the employee. 


Section 8(f)—A New Statutory Solution? 


There are two important provisos to section 8(f) 
which make clear that the analysis herein is by no 
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means superseded by passage of this section. The sec- 
tion validates an agreement with a labor organization 
of which the employees are members, adding the 
parenthetical proviso that the union is not to be “es- 
tablished, maintained, or assisted by action defined 
in subsection (a) of this section (section 8) as an 
unfair labor practice.” The section then finally pro- 
vides that nothing in the standards of referral shall 
abrogate the proviso to 8(a)(3) that in a union shop 
discrimination is valid only for the nonpayment of 
union dues. In other words, to prevent a violation of 
section 8(a), the operation of the hiring hall must in 
no way discriminate in violation of 8(a)(3) to encour- 
age membership—“maintain or assist” membership 
in the language of 8(f)—or enforce compliance with 
union rules and policies, the usual interpretation given 
to the 8(a)(3) union shop proviso. It also appears 
that a coercive threat of discrimination, normally a 
violation of 8(a)(1), would still be a violation under 
the new section, for such coercion can certainly be 
said to “maintain or assist” a union “by action de- 
fined in [8(a)] as an unfair labor practice.” Legis- 
lative history supports this conclusion, for the joint 
committee report states that the section was not in- 
tended to overrule the Mountain Pacific doctrine. 
Furthermore the language of the third proviso 
phrases the allowable hiring hall contract narrowly, 
permitting the union to contract for “an opportunity 
to refer qualified applicants.” The hiring hall condi- 
tions herein suggested do no more than to remedy 
existing unfair labor practices and are thus unaf- 
fected by the passage of this section. 
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BOYCOTTS—SELF-EMPLOYER HAS NO CAUSE OF 
ACTION AGAINST UNIONS FOR BLACKLIST- 
ING TO ENFORCE UNION HOURS STAND- 
ARDS * 


St. John v. Building Trades Council, 352 P2d 820 
(Nev 1960). 


The plaintiff was a self-employed, nonunion plumb- 
ing contractor competing with other plumbing con- 
tractors who employed union men. For refusing to 
observe a forty-hour week, the defendant unions 
placed the plaintiff on their “we do not patronize” 
lists, which were circulated throughout the building 
trades industry. When the plaintiff’s low bids on two 
jobs were rejected by the general contractor with 
whom he had previously worked, he sued the unions, 
apparently basing his claim for damages on the theory 
that any intentional interference with another’s busi- 
ness relations is tortious unless privileged. On ap- 
peal from a judgment for the defendants, held, 
affirmed. Even though the plaintiff’s bids would other- 
wise have been accepted, circulation of the blacklists 
was not tortious. Attempting to force a self-employer 
to observe a forty-hour week is a lawful objective, 
closely related to the basic union interest in the regu- 





* Condensed from 74 Harvard Law Review 1665-1667 (June 
1961) and printed with permission from Harvard Law Review. 
Copyright © 1961 by The Harvard Law Review Association. Busi- 
ness address: The Harvard Law Review Association, Gannett 
House, Cambridge 38, Massachusetts. Single copy price, $1.50. 
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lation of hours; and blacklisting is a proper means of 
attaining that objective. 

The court had to reconcile two broad social inter- 
ests. The self-employer is often willing to work long 
hours at a relatively low per-hour return, while his 
unionized competitors must pay their men the higher 
union rate. To ensure the effectiveness of collective 
bargaining for hours regulations, unions have a legiti- 
mate interest in eliminating this competitive disad- 
vantage of their employers vis-a-vis self-employed 
contractors like the plaintiff. Society also has mani- 
fested an interest in protecting the individual entre- 
preneur’s freedom to regulate his own endeavors, an 
interest probably based on the felt importance of 
small businessmen to free competition. 

It appears that competition by self-employers in 
highly unionized industries ordinarily will not impair 
union ability to bargain for hours regulations. Con- 
versely, union power to bring economic pressure to 
bear on noncomplying self-employers will be corre- 
spondingly great; and should self-employers accede 
to the union demands, the observance of union hours 
is apt to drive out of business many of them who oper- 
ate at a profit only by working at a low hourly return. 
However, the court quoted testimony that unionized 
contractors could not compete against self-employers 
who work more than forty hours a week. Further- 
more, the court adverted to no evidence of the effect 
that observance of union hours would have had on the 
plaintiff's business. 

Had the court awarded damages to the plaintiff, 
such action might have violated constitutional guaran- 
tees of free speech. These have been held to protect 
some picketing, although in International Bhd. of 
Teamsters v. Hanke the Supreme Court held that a 
state may protect self-employers from peaceful picket- 
ing if it deems union interference with their business 
an unlawful objective. This restraint seems justified 
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by the characteristics of picketing that render it more 
than mere speech. By way of contrast, the Supreme 
Court has indicated that newspaper advertisements 
and similar means of union publicity are constitu- 
tionally distinguishable from picketing. 

Like picketing, blacklisting has implicit in it a cer- 
tain coercive effect even when, as found in the present 
case, there are no overt threats of labor trouble or 
work slowdown. Those intending to deal with the self- 
employer are forced to take a position in respect to 
the blacklisting. Unlike picketing, however, the deci- 
sion compelled by blacklisting need not be made in the 
presence of the writer; neither must the response be 
immediate. 

In this case, the blacklists were circulated only with- 
in the building trades industry rather than to the pub- 
lic at large; and many of the recipients, including the 
general contractor, employed members of the defend- 
ant unions. The specificity of the recipients and their 
economic dependence on the unions seem to make the 
present blacklists more like picketing than like news- 
paper advertisements. When these characteristics are 
absent, however, it will be difficult to differentiate 
blacklists from newspaper advertisements. The posi- 
tion that all such methods of publicity might then be 
prohibited, thus leaving no protected means by which 
a union might speak in situations like the present, 
could be justified only by a theory that speech in the 
private economic arena is not entitled to the same 
constitutional protection as the discussion of political 
issues. 
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FEDERAL PRE-EMPTION OF STATE COURT’S JU. 
RISDICTION OVER LABOR DISPUTE * 


Dooley v. Anton, 8 NY2d 91, 168 NE2d 356, 202 
NYS2d 273 (1960). 


Plaintiff employer sought injunctive relief against 
recognitional picketing by two minority unions. Pre- 
viously, plaintiff had recognized and contracted with 
a different and independent union which represented 
a majority of his employees. The granting of an in- 
junction by the New York Supreme Court, Special 
Term, was affirmed by the appellate division. The 
New York Court of Appeals reversed. The court held 
(1) that state court jurisdiction had been pre-empted 
because the employer’s business activities were argu- 
ably subject to Section 7 of the National Labor Re- 
lations Act and (2) that the question of state juris- 
diction had been rendered moot by the recently 
enacted Section 8(b)(7) of the Labor-Management 
Reporting and Disclosure Act. 

The National Labor Relations Board’s authority is 
discretionary. It has never exercised its jurisdiction 
to the fullest extent. Rather, it has acted in accord- 
ance with certain yardsticks and general policies. 
Cases failing to meet these self-imposed limitations 
were left without a federal forum even though tech- 
nically falling within the ambit of the act. Complain- 
ants turned to state courts and agencies for relief. 
The availability of these forums, however, was re- 
jected by the Supreme Court of the United States in 
Guss v. Utah Labor Relations Bd. In effect, the Court 
held that the National Labor Relations Act displaced 
state power in cases where jurisdiction had actually 
been declined, or would in all likelihood be declined, 





* Condensed from 29 Fordham Law Review 604-608 (February 
1961) and printed with permission from Fordham Law Review. 
Business address: 302 Broadway, New York 7, N. Y. Single copy 
price, $1.50. 
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by the NLRB under its jurisdictional limitations. The 
result of the decision was that many complainants 
found themselves in a “no man’s land,” i.e., without 
any forum for their cases. 

Despite the Guss ruling, the New York Court of 
Appeals subsequently held in Pleasant Valley Packing 
Co. v. Talarico that recognitional picketing by a 
stranger union, where another union had been certi- 
fied as the exclusive bargaining agent of the em- 
ployees, was neither a protected nor prohibited ac- 
tivity under the act, and therefore state courts could 
assume jurisdiction. After Pleasant Valley, however, 
and subsequent to the time the instant case was de- 
cided in the lower courts, the Supreme Court decided 
San Diego Bldg. Trades Council v. Garmon. In that 
case the Court held that when an activity is arguably 
subject to either section 7 or section 8 of the act, only 
the NLRB has jurisdiction. In effect, whereas Pleas- 
ant Valley had held that any doubt was to be resolved 
in favor of state jurisdiction, Garmon required such 
doubt to be determined in the first instance by the 
NLRB. Garmon was subsequently found to be con- 
trolling in New York in Columbia Broadcasting Sys. 
v. McDonough. On the ground that it was arguable 
whether the secondary picketing constituted an unfair 
labor practice under section 8 of the act, the New York 
Court of Appeals unanimously affirmed the appellate 
division’s finding that the state courts were not pri- 
mary tribunals to adjudicate such issues. 

In an attempt to narrow this perplexing “no man’s 
land” area, Congress enacted a provision in 1959 that 
“nothing . . . shall be deemed to prevent or bar any 
agency or the courts of any State or Territory... 
from assuming and asserting jurisdiction over labor 
disputes over which the Board declines, pursuant to 
paragraph (1) of this subsection, to assert jurisdic- 
tion. The amendment is confined strictly to cases 
which fail to meet the limitations of the Board. State 
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courts and agencies are allowed to assert jurisdiction 
over these cases, but not over cases which do meet the 
Board standards. 

In the principal decision, the court seems to say that 
all cases coming within the purview of the National 
Labor Relations Act must be adjudicated by the NL 
RB. As noted above, this is true only of cases meet- 
ing the Board’s standards. 

The instant court found that the peaceful recogni- 
tional picketing involved was not violative of section 
8 of the act at the time the injunction was issued by 
the lower court. However, the court did find, on the 
basis of the Curtis Bros. decision, that it could reason- 
ably be argued that picketing not banned by section 8 
may be protected by section 7. Therefore, the state 
court never had jurisdiction to issue the injunction. 
A further compelling reason for the court’s position 
was found in the 1959 Landrum-Griffin amendments. 

Although the basic reasoning of the court is sound, 
practical problems still remain. When a complainant 
errs in selecting a state forum, he is likely to find no 
federal forum available to him because of the running 
of the six-month statute of limitations. This situation 
could probably be eliminated by expanding the statu- 
tory period of limitations, or by requiring the NLRB 
to make the initial determination as to whether or not 
it will assert jurisdiction. Perhaps a rule that the 
statute of limitations be tolled during the period 
a party is innocently but mistakenly before a state 
forum would eliminate the difficulty. Another dilem- 
ma facing complainants before state forums also de- 
mands resolution. Assuming that a party is properly 
before such forum, i.e., there is state jurisdiction, he 
may still find himself without an adequate remedy 
because the vast majority of states are without labor 
relations statutes. Solution of this problem now rests 
squarely upon the states. 
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COLLECTIVE BARGAINING—EMPLOYER’S _IN- 
SISTENCE ON INCLUSION OF CLAUSE LIM- 
ITING UNION’S RIGHT TO DISCIPLINE 
MEMBERS AS CONDITION PRECEDENT TO 
ENTERING COLLECTIVE AGREEMENT NOT 
A VIOLATION OF SECTION 8(a) (5) * 


Allen Bradley Co. v. NLRB, 286 F2d 442 (7th Cir 
1961). 

The union fined fourteen of its members for failing 
to participate in a strike called against employer. 
Subsequently, employer conditioned its acceptance of 
a new collective agreement upon the inclusion of a 
clause limiting the union’s right to discipline members 
for the exercise of their rights guaranteed by section 
7 of the NLRA. The Board sustained the union’s 
charge that employer had refused to bargain col- 
lectively in violation of section 8(a)(5) of the act and 
ordered it to cease and desist from such practice. On 
petition to review, held, enforcement of Board order 
denied. An employer may insist upon the inclusion of 
a clause limiting a union’s right to discipline its mem- 
bers as a condition precedent to entering a collective 
agreement without violating section 8(a)(5) of the 
NLRA. 

The Supreme Court in NLRB v. Wooster Div. of 
Borg-Warner Corp., equated an employer’s refusal to 
enter a collective agreement unless nonmandatory 
subject matter was included with an outright refusal 
to negotiate on mandatory items. 

In the instant case the Seventh Cireuit once again 
manifested its preference for the independent em- 
ployee over the strong union. It did not disagree with 





* Condensed from 47 Virginia Law Review 702-706 (May 1961) 
and printed with permission from Virginia Law Review. Business 
address: Clark Memorial Hall, Charlottesville, Virginia. Single 
copy price, $2.00. 
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the Borg-Warner premise that employer insistence on 
the acceptance of certain items is a refusal to nego- 
tiate on others. Neither did it object to the rather 
nebulous employer-employee and employee-union 
standards which the Supreme Court established to de- 
lineate the scope of mandatory bargaining. It simply 
found that the cases were factually dissimilar. With- 
out attempting to demonstrate the significance of the 
difference between a clause limiting the right of the 
union to discipline its members and one conditioning 
a strike on a referendum of employees, the court pos- 
tulated that the former regulated employer-employee 
relations just as the Supreme Court had postulated 
that the latter did not. 

The Supreme Court may be expected to reverse the 
instant case, if it is reviewed. The fundamental un- 
derlying policy of preserving strong bargaining agents 
which dictated Borg-Warner will command a similar 
result here. Surely, the interest of management in 
employing dissenting union members during a strike 
is no greater than its interest in affording such people 
an opportunity to voice their opinions before the 
strike begins. Moreover, the discipline clause, if in- 
cluded in a collective agreement, would provide the 
employer with an incentive for directing his appeals 
to individual employees rather than to the union 
leadership. Inevitably, the outcome would be a diminu- 
tion of union bargaining power. 

Nevertheless, it is submitted that the result reached 
by the instant court is sound, whereas the decision in 
Borg-Warner may be questioned on two grounds. 
First, the rule equating the employer’s insistence that 
some subjects be accepted with his refusal to bargain 
on other issues permits the Board or the courts to re- 
quire agreement on some items in contravention of 
express language in section 8(d) that the act does “not 
compel either party to agree to a proposal... .” 
Secondly, the conclusion of the Supreme Court that 


84 












CASE COMMENTS 


the vote-before-strike clause is a nonmandatory item 
appears to be based on dubious logic and undermines 
the policy underlying the bargaining provisions. If 
a “no strike” clause is a mandatory item, it is difficult 
to perceive how the same clause becomes nonmanda- 
tory simply because a condition is attached making 
the waiver of the strike depend on the vote of indi- 
vidual employees rather than on the decision of the 
union leadership. The act’s bargaining provisions 
were not intended to license the Board and the courts 
to redress the balance of power once the parties had 
taken their seats at the bargaining table. 


STATE QUALIFICATION REQUIREMENTS FOR 
UNION OFFICERS NOT PRE-EMPTED BY 
FEDERAL LAW IF APPLIED FOR A PURPOSE 
EXPRESSLY APPROVED BY CONGRESS * 


De Veau v. Braisted, 363 US 144 (1960). 

Plaintiff, a union official, sought a declaratory 
judgment from the supreme court of New York re- 
garding the constitutionality of a section of the New 
York Waterfront Commission Act which provides that 
no person shall solicit or receive any dues on behalf 
of a waterfront union if any officer of such union has 
been convicted of a felony, unless he has been subse- 
quently pardoned or has received a certificate of good 
conduct. Prior to becoming a union official plaintiff 
had pleaded guilty to grand larceny, for which cause 
defendant, district attorney, threatened to invoke the 
New York act. Plaintiff was suspended by the union, 
whereupon the instant suit was brought. Plaintiff con- 
tended that the act conflicts with the “supremacy” 





* Condensed from 14 Vanderbilt Law Review 667-671 (March 
1961) and printed with permission from Vanderbilt Law Review. 
Business address: Vanderbilt University, School of Law, Nash- 
ville 5, Tennessee. Single copy price, $2.00. 
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clause of the United States Constitution by attempt- 
ing to regulate a field already occupied by federal 
regulation. The court’s action dismissing the com- 
plaint was affirmed by the supreme court, appellate 
division, and the court of appeals. On appeal to the 
United States Supreme Court, held, affirmed. A 
state’s qualification requirements for union officers, 
if applied for a purpose expressly approved by Con- 
gress, are not pre-empted by federal law. 

Local governments, in their efforts to provide quali- 
fication standards applicable to union officials repre- 
senting employees in interstate commerce, are 
confronted by the question of whether they are acting 
within their constitutionally established domain of 
power or are attempting to regulate a field so occu- 
pied by federal law as to be pre-empted therefrom. 
Pre-emption may rest on either of two bases: (1) 
There may be an obvious overlapping of federal and 
state laws on a subject or, (2) federal law may so gen- 
erally occupy the field that local law therein would 
interfere with the administration thereof. The instant 
case is mainly concerned with the latter type of pre- 
emption. The purpose of such state regulatory stat- 
utes are to regulate the impact of labor union activi- 
ties on local conditions, to protect those to whom 
union officials are fiduciaries, to help law enforce- 
ment agencies in fixing responsibility for public dis- 
turbances arising out of union activities, and to exer- 
cise the state’s right to protect generally its citizens. 
In this field, Congress has passed the National Labor 
Relations Act, which provides for freedom of choice 
of collective bargaining representatives by employees, 
and the Labor-Management Reporting and Disclosure 
Act, which disqualifies ex-felons from holding union 
office unless certain conditions are complied with. 
The application of the Florida statute was held un- 
constitutional by the Supreme Court in Hill v. Florida 
because it interfered with the federal policy of allow- 
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ing full freedom to employees in selecting their bar- 
gaining representatives as set out in the Wagner Act. 
The test in the Hill case for determining if there was 
federal pre-emption seemed to be whether the state 
act was applied so as to frustrate the congressional 
purpose in the Wagner Act of assuring freedom to 
union members in choosing their bargaining repre- 
sentatives. 

The Court in the instant case recognized the Hill 
test but rejected the contention that the New York 
statute interfered with administration of federal pol- 
icy adopted in the National Labor Relations Act. The 
basis for this decision was the congressional approval 
of a compact between New York and New Jersey. The 
Court determined that there cannot be a frustration 
of federal policy by legislation Congress has ap- 
proved. The instant case does not expressly over- 
rule the Hill decision. The Court distinguishes that 
case on the ground that there was no congressional 
approval of the legislation in the Hill case. The ques- 
tion must be raised, however, as to the effect of the 
Labor-Management Reporting and Disclosure Act, 
passed since the Hill decision, on a state’s right to 
regulate union officials. The Court interpreted the 
act as expressly disclaiming any intention to fully 
occupy the field of regulating union officials, and as 
saying that since Congress has imposed such restric- 
tions, state restrictions would not be incompatible to 
federal labor policies. 

This decision may supercede the Hill case, in that 
it may show a congressional purpose not to include 
freedom from state regulation of union officers as a 
freedom guaranteed by the Wagner Act. The instant 
case probably will not affect the Hill decision, how- 
ever, because it deals with a fact situation which never 
before confronted the Court. The decision in the in- 
stant case indicates a recognition of the need and 
encourages cooperative action at all levels of govern- 
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ment, while at the same time keeping the federal sys- 
tem in proper perspective. It is doubtful that future 
decisions will allow states more freedom of action but 
it is predicted that state and local governments will 
become more effective in their sphere of control as it 
becomes more precisely defined. 


UNIONS—LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE ACT OF 1959 PROHIBITS 
UNION EXPENDITURES CONTRARY TO FED- 
ERAL LABOR POLICY OR THE UNION CON- 
STITUTION * 


Highway Truck Drivers v. Cohen, 182 F Supp 608 
(ED Pa), affd per curiam, 284 F2d 162 (3d Cir 
1960), cert den, 365 US 833 (1961). 

Members of Highway Truck Drivers Local 107 in- 
stituted a representative action in the local’s behalf, 
as provided for in section 501(b) of the Labor-Man- 
agement Reporting and Disclosure Act of 1959, seek- 
ing, inter alia, an injunction against payment by the 
union of the legal expenses of its officers in pending 
civil and criminal suits charging them with improper 
utilization of its funds. A resolution adopted by the 
local purported to authorize the challenged disburse- 
ments. Held, injunction granted. The resolution is 
invalid as contrary to the LMRDA’s policy of elimi- 
nating improper labor union practices. Alternatively, 
since the resolution is unauthorized under the union’s 
constitution, to make the expenditures would be a 
violation of the fiduciary obligations which are im- 
posed upon union officers by the LMRDA. 





* Condensed from 74 Harvard Law Review 1667-1670 (June 
1961) and printed with permission from Harvard Law Review. 
Copyright © 1961 by The Harvard Law Review Association. Busi- 
ness address: The Harvard Law Review Association, Gannett 
House, Cambridge 38, Massachusetts. Single copy price, $1.50. 
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The LMRDA marks the first substantial exercise of 
federal control over the internal affairs of labor 
unions. It prescribes some basic rights of members 
and imposes administrative reporting requirements, 
election controls, and general fiduciary duties upon 
officials in an effort to safeguard those rights as well 
as to achieve the purpose declared by Congress to 
“eliminate or prevent improper practices . . . which 
distort and defeat” the policies of existing labor legis- 
lation. The court construed this statement of purpose 
as conferring on the judiciary a general supervisory 
power over unions; thus it could enjoin expenditures 
that tended to frustrate that purpose. It seems, how- 
ever, that the creation of a policy-oriented judicial 
power to regulate union activity should not readily 
be inferred; the courts have long been regarded as in- 
appropriate agencies for the formulation of permis- 
sible union objectives. 

The LMRDA says very little about the propriety of 
specific union expenses. The only express restrictions 
agreed upon were less controversial ones limiting loans 
to an official to $2000 and prohibiting payment of any 
official’s fine for willful violation of the LMRDA. 

The statute does impose restrictions on expenditures 
by union officials, but these restrictions are expressed 
in terms of the internal standards of the union itself. 
The court relied heavily upon an analogy to corpora- 
tion law ultra vires and concluded that for an expense 
to be “in accordance with” the constitution, it must be 
calculated to achieve one of the objectives stated 
therein. The only constitution in effect was that of the 
parent body, the International, whose purposes are 
enumerated in general terms of organizing and edu- 
cating workmen and improving their condition and 
that of the industry in which they work. 

Whether the challenged expenditures were consti- 
tutional was apparently treated by the court as a mat- 
ter of state law. But the duty enforced to observe the 
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constitutional limits clearly was a federal one. Sec- 
tion 501 has the effect only of duplicating the com- 
mand of state law, an unsurprising result in the ab- 
sence of any indication of congressional intent to 
modify it. It is true that since there is no reference 
to state law in section 501, the construction of a 
union’s governing directives may have to be treated 
as a matter of federal law, for there is a federal duty 
to obey the limitations they contain. In the present 
case, however, it is unlikely that the application of 
state rather than federal law was material. Since 
there were no local cases in point, and in view of the 
court’s statement that, in giving content to federal 
fiduciary duties, it would “rely heavily upon the com- 
mon law of the various states,” it is probable that 
the same construction of the constitution would have 
been elaborated had federal law been applied. 

The legitimacy under union constitutions of union 
expenses has rarely been litigated. Since [the union 
officers here] are accused of offenses against the 
union, it is likely to have a minimal interest in their 
defense. Any possibility of benefiting the union and 
furthering its purposes seems quite remote. If they 
are guilty, supporting them would aggravate what- 
ever injury the union had suffered. Even if they are 
innocent, underwriting their defense might be objec- 
tionable, for a few individuals, the officers, would re- 
ceive a monetary benefit which is disproportionately 
greater than the intangible one accruing to other 
members of the union from the vindication of its of- 
ficers. 

On the other hand, a union’s interest in obtaining 
capable leaders would be served by protecting its of- 
ficers from litigative harassment, which seems present 
in the multiple suits brought here, especially if they 
are directed at the officers because of their status as 
such. Further, the union has an immediate interest 
in avoiding an erroneous finding of liability which 
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might deprive it of its current leaders and deter 
capable members from seeking office in the future. 
The weight of these factors is somewhat reduced by 
the court’s intimation that subsequent to a successful, 
privately financed defense, the officers might prop- 
erly secure reimbursement from a corporation. More- 
over, the union should have a substantial interest in 
exposing its officials’ wrongdoing. 

Having concluded that the expenditures were un- 
authorized, the court found injunctive relief an appro- 
priate remedy by presuming a threat of irreparable 
injury in the absence of a showing of solvency by the 
defendants. When a legal judgment can be obtained, 
mere insolvency does not necessarily constitute an 
adequate showing of irreparable injury even if satis- 
faction of the judgment is uncertain. Moreover, in- 
solvency here seems dubious in view of plaintiffs’ alle- 
gation that defendants were bonded. Unless the 
amount of the bond was inadequate, it should have 
been a conclusive refutation of a claim of irreparable 
injury. The significance of bonding should be of con- 
tinuing relevance, since the LMRDA requires a bond 
of all union officers who handle funds or other prop- 
erty of the union. 
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ARBITRATION 


Enforcement of Arbitrator’s Labor Injunctions in the 
Federal Courts * 

The article examines whether under present law a 
federal court can enforce an arbitrator’s award which, 
if originally rendered by that court, would have con- 
stituted an injunction and therefore been unenforce- 


* Condensed from an article by Walter Meyer, published in 7 
Howard Law Journal 17-35 (Winter 1961). Business address: 
Howard University School of Law, Washington 1, D. C. Single 
copy price, $1.50. 
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able under provisions of the Norris-LaGuardia Act. 
After a survey of the statutes and the cases, the au- 
thor concludes that the possibility of confirmation 
of arbitrators’ injunction awards “seems clearly es- 
tablished.” 


COLLECTIVE BARGAINING 


Small Business and Pattern Bargaining * 


To what extent do small firms follow the patterns 
set at the bargaining table by big companies? This 
study tries to provide some answers for the rubber 
tire and meat-packing industries. 

Among the areas explored are pattern pressure on 
various contract issues, the role of the local as opposed 
to the international union, the relation between pat- 
tern bargaining and small business failures, employer 
and union reactions to the concept of pattern bargain- 
ing, and the advantages and disadvantages of asso- 
ciation bargaining for the small employer. 


THE NATIONAL LABOR RELATIONS BOARD 


The Quasi-Judicial NLRB Revisited ** 

Changes in Labor Board policy resulting from a 
variety of factors, including judicial reversals, re- 
evaluation based upon cumulative experience of the 
members, and shifts in Board personnel, are “inevi- 
table.” The author emphasizes, however, that the func- 





* Condensed from a report of a study sponsored by the Small 
Business Administration, published by the Babson Institute of 
Business Administration. Business Address: Babson Institute 
Press, Babson Park 57, Massachusetts. Single copy price, $3.00. 

** Condensed from an article by Mozart G. Ratner, published in 
12 Labor Law Journal 685-697 (August 1961). Business address: 
Commerce Clearing House, Inc., 4025 W. Peterson Ave., Chicago 
46, Illinois. Single copy price, $1.00. 
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tion of a Board member “is to effectuate the policies 
of the Congress, which is responsible for the statute, 
not of the administration which happens to be in the 
White House when his appointment is made.” This is 
interpreted to mean that the policy which Board mem- 
bers must seek to effectuate “is the Congressional 
compromise between conflicting forces which made 
enactment of the statute possible and not some other 
line, more advantageous to one side or the other, 
which a current administration would prefer.” 

Turning to the decisions and philosophy of mem- 
bers of the “Eisenhower Board,” the author holds that 
their “unjudicial approach” to the nature of their role 
and function, coupled with “anti-union and pro-em- 
ployer views” accounts “for most of the evils in ad- 
ministration” of the Act during the period 1952-1960. 
He states: 


One need look no further than the basic ap- 
proach of the Board members and the General 
Counsel to the statute during this period to ac- 
count for biased and prejudiced case handling in 
the regional offices and in Washington; for inade- 
quate investigations and refusals to issue com- 
plaints against employers on adequately substan- 
tiated charges or, as in the notorious Banta Towing 
case, for issuance of a complaint against the union 
which had been wronged instead of the employer 
who had wronged it; for interpretations of “free- 
dom of speech” which immunize covert employer 
coercion; for unconcern with delay in representa- 
tion cases and unfair labor practice cases brought 
by unions, although delay often, as a practical 
matter, dooms organizational efforts; for the haste 
and diligence with which injunctions under Sec- 
tion 10(1) are sought and pursued even in cases 
where, on the law as it stands, the union conduct 
at issue is lawful and a complaint is being issued 
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on the theory that the Board may reverse prior 
controlling decisions, although the injunction so 
obtained may remain in effect for years and doom 
the strike to failure. One need explore no further 
than the performance of the Board and the Gen- 
eral Counsel to account for whatever deficiencies 
are to be found in the performance of the subor- 
dinate personnel, for the heads of the agency set 
the tone and employees dependent upon them for 
their jobs and for preferment have little alterna- 
tive but to shape their work and conduct to con- 
form to the standard they conceive to be desired. 


PLANT RELOCATION 


The “Runaway Shop”—An Impediment to Peaceful 
Union-Management Relations * 

This note considers the economic factors inducing 
“runawayism,” and remedies available to unions under 
the federal labor statutes. The author finds that use 
of relocation either to repudiate an existing collective 
agreement or to hinder union activity is “clearly a 
direct violation” of national labor policy. Equally 
clear, he maintains, is that a complete remedy is not 
available under the restrictive provisions of the Na- 
tional Labor Relations Act. However, in view of inter- 
pretations given to section 301 of the Labor Manage- 
ment Relations Act, a complete remedy is available if 
the collective bargaining contract provides that there 
cannot be a removal during the life of the contract. 

“Tt is now questionable,” he concludes, “whether the 
National Labor Relations Board should continue to be 





* Condensed from a note by William Miller, published in 34 
Temple Law Quarterly 136-145 (Winter 1961). Business address: 
Temple University School of Law, 1715 North Broad Street, Phila- 
delphia 22, Pennsylvania. Single copy price, $1.25. 
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restricted in its discretion as to what it may prescribe 
when there has been an unfair labor practice. If the 
courts have the power to fashion a remedy to effectu- 
ate the policy of the Act where a contractual provision 
forbids certain conduct, the Board should have a like 
power where there is no such contractual provision 
but where the very same conduct is an unfair labor 
practice. In view of the compelling necessity for the 
unions to provide security for their members a non- 
removal provision should be made a part of their col- 
lective bargaining contracts where such a provision is 
feasible.” 


PRE-EMPTION 


State Common Law Actions for Damages and the Na- 
tional Labor Relations Act—The Problem of Fed- 
eral Pre-emption * 

Majority and dissenting opinions in four recent cases 
before the United States Supreme Court on the pre- 
emption issue are analyzed. The cases explored the 
question of whether state courts may entertain com- 
mon law actions for damages when the disputed con- 
duct is also governed by the National Labor Relations 
Act. Also considered is the effect of provisions of the 
1959 Reporting and Disclosure Act. The author fore- 
sees the possibility that “it may prove imperative that 
a more definitive decision be handed down by the 
Supreme Court.” 





* Condensed from a comment by Thomas I. Osborne, published 
in 26 Missouri Law Review 250-263 (April 1961). Business ad- 
dress: Lee H. Tate Hall, University of Missouri, Columbia, Mis- 
souri. Single copy price, $1.00. 





























